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UNITED STATES BANKRUPTCY COURT 

DISTRICT OF NEVADA

* * * * * *

In re:

JEFFREY B. GUINN and MONICA A.
GUINN, 

 Debtors.
___________________________________

DONNA A. RUTHE; TODAY’S REALTY,
INC., a Nevada corporation; CHARLES L.
RUTHE, AS TRUSTEE FOR THE
CHARLES L. RUTHE TRUST, AND ON
BEHALF OF CHARLES L. RUTHE IRA;
CALOGERO S. GRANIERI, AS TRUSTEE
FOR RICHARD F. ACOVINO
IRREVOCABLE TRUST; RICHARD
ACOVINO; CDR INVESTMENTS LLC, a
Nevada limited liability company;  DONNA
A. RUTHE, AS TRUSTEE FOR THE
CHARLES L. RUTHE TRUST; DONNA A.
RUTHE, AS TRUSTEE FOR THE
CHARLES L. RUTHE IRA; and DONNA
A. RUTHE, AS TRUSTEE FOR THE
FRANK E. GRANIERI REVOCABLE
LIVING TRUST,
  

Plaintiffs,

v.

JEFFREY B. GUINN,
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____________________________________
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MEMORANDUM DECISION

From 2000 through 2007, Donna and Charles Ruthe, together with various entities and

family members (“Plaintiffs”), invested millions through Aspen Financial Services, LLC

(“Aspen”), a hard money construction broker owned by defendant Jeffrey B. Guinn (“Guinn” or

“Defendant”).  As real property values began to drop in Nevada beginning in 2007, in what

would become the Great Recession, Plaintiffs were eventually left with 26 loans where the third

party borrowers defaulted and failed to pay all interest and principal (collectively, the

“Challenged Loans”).1   Plaintiffs contend that Guinn defrauded them into investing through

Aspen.  They argue that he is personally liable for their losses, and that these damages are

nondischargeable under 11 U.S.C. §§ 523(a)(2) and (6).2  

The court presided over a fourteen day trial in which numerous witnesses testified and

thousands of exhibits were admitted.  The parties then filed lengthy closing briefs, and Plaintiffs

filed an equally voluminous Appendix.  The court has carefully reviewed the evidence presented

at trial as well as the legal claims and defenses detailed within the parties’ arguments and

briefing.  Plaintiffs ask this court to find that Aspen and Guinn engaged in a systematic pattern of

fraud.  Yet, Plaintiffs’ arguments, and evidence, are limited to the Challenged Loans in which

Plaintiffs invested during the 2006 and 2007 calendar years.  Plaintiffs have not presented

evidence regarding the other 105 successful loans in which they participated, or the other Aspen

loans in which they did not participate.  Nonetheless, several overriding themes emerged from

the evidence presented.  First, Guinn ran Aspen loosely.  He relied on appreciating land values to

justify Aspen’s hard money loans to local contractors.  This worked until 2007, when real

1 See generally Anjan Gewali, Maria Michelle Nisce, Michael S. Aires, Nevada’s Boom
and Bust, 33-JUL Am. Bankr. Inst. J. 40 (July 2014); see also Robert Rich, The Great Recession,
FEDERAL RESERVE HISTORY, https://www.federalreservehistory.org/essays/great
recession_of_200709 (last visited on March 27, 2019). 

2 Unless specified otherwise, all chapter and section references are to the
Bankruptcy Code, 11 U.S.C. §§ 101-1532, all “Bankruptcy Rule” references are to the Federal
Rules of Bankruptcy Procedure, all “Civil Rule” references are to the Federal Rules of
Civil Procedure, and all references to “ECF” refer to the pleadings filed in the above-captioned
adversary proceeding unless otherwise noted.

2
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property stopped appreciating, and instead depreciated precipitously.  By this time, the regular

stream of payments Plaintiffs had received from their prior Aspen loans desensitized them to the

considerable risk involved in financing hard money loans.  Plaintiffs commonly invested in these

loans after receiving brief details during phone calls from Aspen and without receiving, much

less reviewing, the documents detailing the material terms of the specific loans.  Indeed,

Plaintiffs knowingly invested in numerous loans secured by second deeds of trust that often had

loan-to-value ratios over 90%. 

Plaintiffs’ investment relationship with Aspen began and ended with Charles and Donna

Ruthe.  Unfortunately, Charles suffered from Parkinson’s disease and passed away before trial. 

While the parties were able to preserve his testimony by deposition, it is of little assistance in

understanding any details of Plaintiffs’ decisions to invest in the Challenged Loans.  Although

Donna Ruthe testified at length, her testimony lacked specificity.  Instead, she testified broadly

about her and Charles’ investment philosophy and how they would never have invested in the

Challenged Loans if they had known then what she has since discovered after the loans

defaulted.  While Donna’s testimony was sincere, the court finds that her testimony has been

affected by the passage of time.  In short, her testimony of what she and her husband considered

important when investing through Aspen is clearly contradicted by Plaintiffs’ investments of

significant money in risky loans with little information and without any review of the loans. 

Plaintiffs reaped the rewards of these investments for a number of years, but problems emerged

when real property values plummeted.  Guinn is not blameless here.  However, the court finds

that there was no overarching fraud.  Moreover, with four exceptions noted below, the court

finds that neither Guinn, nor Aspen, had the requisite intent needed to support Plaintiffs’ claims

of fraudulent misrepresentation on 22 of the Challenged Loans.  Equally important, Plaintiffs

relied solely on their successful history with their prior investments, and not upon the myriad of

representations they now assert were false and material to their decisions to invest.

After carefully sorting through both the general claims of fraudulent misrepresentation,

as well as specific challenges to various loans, the court has concluded that Guinn fraudulently

concealed information from Plaintiffs on four loans made as the Great Recession started: Grand

3
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Teton Residential, LLC (Loan No. 60-00318-2), Coronado Eastern, LLC (Loan Nos. 60-00317-1

and 80-00065-1), and Coronado Horizon/Boulder, LLC (Loan No. 60-00322-4).   In the loans to

these Coronado entities, Guinn played dual roles as the principal of Aspen, who brokered the

loan, and part owner of the borrowers, who supplied the information to Aspen.  On these

projects, Guinn refinanced loans several times, and selected only the highest valuations of the

real property that would nominally support additional loans.  For each of these Coronado loans

Aspen failed to disclosed material facts that would have demonstrated that the borrowers could

not fund or accomplish what remained to be done to achieve that valuation.  The Grand Teton

loan also has an element of a manipulated valuation by Aspen that rests with Guinn.   

To understand the basis for the court’s findings and conclusions, a detailed examination

of Aspen’s investments and Plaintiffs’ participation in Aspen’s loans is necessary. 

FACTS

A. Aspen Financial Services, LLC.

Guinn created Aspen in 1995 to broker hard money loans to local contractors in and

around Las Vegas, Nevada, for a commission.3  Because the nature of hard money lending is

critical to Plaintiffs’ claims, it is helpful to define a “hard money lender.”  The Ninth Circuit

Bankruptcy Appellate Panel has previously noted that a hard money loan is one “too risky to

meet the criteria of a bank or other conventional lender, typically involving loan fees and interest

rates substantially higher than those charged by conventional lenders.”4 Rather, a hard money

lender is usually one “who lends money based on the value of underlying real property without

regard to the credit worthiness of the borrower.”5 Indeed, as described by another court:  

Hard money lenders are lending companies offering a specialized
type of real-estate backed loan.  They lend short-term capital that

3 Day 11 Trial Transcript, ECF No. 335 at 271:4-12; Stipulated Facts, ECF No. 298 at ¶¶
3, 6.

4 Kelly v. Merrill (In re Merrill), 2014 WL 1244791, at *1 n.2 (B.A.P. 9th Cir. March 26,
2014)(quoting Rigby v. Mastro (In re Mastro), 465 B.R. 576, 585 (Bankr. W.D. Wash. 2011)).

5 Donahoo v. Simone (In re Simone), 2012 WL 987284 at *3 n.3 (Bankr. D. Md. March
22, 2012), rev’d on other grounds, 2013 WL 360389 (D. Md. Jan. 29, 2013).

4
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provide funding based on the value of the real estate acting as
collateral.  Hard money lenders tend to focus on the value of the
collateral property rather than the borrower’s ability to repay based
on their own personal income or assets, as is common with other
lenders.  Hard money lenders typically charge much higher interest
rates than banks because they fund deals that do not conform to bank
standards such as verification of borrower’s income, assets, or credit
score.6

Aspen represented itself as a classic hard money lender.  It did not, however, actually

lend money.  Aspen brokered and serviced short term loans for construction companies.  Aspen

relied almost exclusively on individual investors to fund the loans it brokered.  Aspen prepared

the promissory notes and deeds of trust, though the loans were between the borrowers and the

individual investors, who were listed as the payors on the notes and the beneficiaries on the

deeds of trust.7 

Aspen offered various lending opportunities to investors, soliciting investments for land

loans, development loans, construction loans, and loans on existing buildings.  Depending on the

size of the loan, more than three hundred individuals could be involved in any particular loan.8 

Investors could choose to participate in loans secured by first or second deeds of trust. 

Typically, loans secured by first deeds of trust had 12-month terms and offered annual interest

rates in excess of 11%.  Loans secured by second deeds of trust, however, were payable in 18 

6 Hendrickson v. HW Partners, LLC (In re HW Partners, LLC), 2014 WL 1203205, at *6
n.2 (Bankr. E.D. Wash. March 24, 2014)(citing Wikipedia.org); see also In re WN Truck Stop,
L.L.C., 2011 WL 65928, at *1 (Bankr. N.D. Tex. Jan. 10, 2011) (“SBL is a private direct lender
sometimes called a ‘hard money lender’ that specializes in short term real estate bridge loans to
borrowers who are unable to access conventional financing due to creditworthiness and other
high risk factors.  SBL does not make long term conventional real estate loans.”); In re JNL
Funding Corp., 2010 WL 3448221, at *1 (Bankr. E.D.N.Y. Aug. 26, 2010) (the debtor’s hard
money lending business description largely mirrors Aspen); In re American Trailer & Storage,
Inc., 419 B.R. 412, 438 (Bankr. W.D. Mo. 2009) (court referred to hard money lenders as
“vulture lenders” who are typically inappropriate options for bankruptcy debtors because such
lenders typically “loan to own.”). 

7 See, e.g., Tr. Ex. 2.

8 See id. (promissory note and Deed of Trust for Flamingo/TC, LLC, Loan No. 60-00294-
6).   

5
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months, with higher annual interest rates of approximately 15%.  Either loan provided borrowers

with a six month extension at the end of the original maturity date.9  

The exact number of loans brokered by Aspen since its creation in 1995 is unclear

because the evidence at trial was largely limited to only those loans in which Plaintiffs invested –

approximately 131 different loans through Aspen between 2000 and 2007.10  Some of these loans

involved Plaintiffs “rolling over” the principal and earned interest on a “successfully completed”

loan into either a new loan on a different project or a “refinanced” loan on the same project.  Of

these 131 loans, Plaintiffs focused on, and the evidentiary record is largely limited to,

information concerning the Challenged Loans funded in 2006 and 2007 in which Plaintiffs failed

to recoup their principal.  The Challenged Loans alone exceeded $160 million brokered by

Aspen, and came due in 2007 or later during the Great Recession precipitated by the country’s

most recent real estate crash.

Despite the substantial volume of loans it brokered as evidenced by the Challenged

Loans, Aspen employed a small staff that was generally divided between two general

departments: loans and investments.

9 Day 1 Trial Transcript, ECF No. 299 at 239:23-240:5 and 244:5-17; Day 2 Trial
Transcript, ECF No. 303 at 107:23-108:9; Loan Summaries and/or Loan Officer Analyses for
each of the Challenged Loans at Trial Tr. Exs. 1, 96, 135, 164, 216, 288, 444, 499, 581, 648,
681, 788, 790, 834, 880, 910, 912, 948, 992, 1027, 1074, 1131, 1197, 1243, 1281, 1300, 1338,
1353, and 1354.  

10 See Defendant’s Closing Brief, ECF No. 361 at pp. 18-35, summarizing, in pertinent
part, Tr. Exs. 1491, 1501, 1524, 1535, 1543, 1551, 1562, 1571, 1578, 1586, 1597, 1606, 1612,
1626, 1637, 1644.  Although there were 131 different loans, Plaintiffs, in the aggregate, made
210 investments which are broken down as follows: 79 investments by the Ruthe Trust, 38
investments by the Ruthe IRA, 36 investments by CDR Investments, LLC, 12 investments by the
Ruthes in their individual capacities, 18 investments by the Frank E. Granieri Revocable Living
Trust, 2 investments by Today’s Realty Inc., 13 investments by Donna Ruthe and Richard
Acovino in their individual capacities, and 12 investments by the Richard F. Acovino
Irrevocable Trust.  The Challenged Loans are included in these numbers.

6
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  1. Underwriting of Loans.

Elaine Elliott (“Elliott”) began working for Aspen in 2000 as a loan officer and

eventually became the vice president of Aspen’s lending department.11  Elliott was responsible

for underwriting prospective loans.12  She would compile pertinent information regarding each

proposed loan for Guinn’s review, including ordering and/or obtaining appraisals for the real

property that would serve as collateral for the prospective loan.13  

Upon receipt of the appraisal, Elliott would draft a one-page “Loan Summary and

Investors Authorization” (the “Loan Summary”)  and a “Loan Officer Analysis” to summarize

the project being financed.  The Loan Officer Analysis typically included the amount and

priority of the loan, the use of proceeds, the appraised value, and the resulting loan-to-value

ratio.  The Loan Officer Analysis usually discussed the project in some detail as well, and

included a “Financial Analysis” that identified the borrower and Aspen’s receipt of information

such as financial statements or tax returns for the borrower.14  The Loan Summary contained a

more condensed version of the information discussed in the Loan Officer Analysis. 

For the Challenged Loans, Aspen required the principals of each borrower to guaranty

the underlying obligation.  Guinn explained that the guarantees were a “secondary source” of

repayment, while the collateral was the primary source of repayment.  To Guinn, the guarantees

were a form of “psychological collateral” from the borrowers to ensure they had “skin in the

11 Day 1 Trial Transcript, ECF No. 299 at 155:9-11, 163:19-164:3, and 284:20-285:15;
Stipulated Facts, ECF No. 298 at ¶¶ 9-10.

12 Day 1 Trial Transcript, ECF No. 299 at 164:9-12 and 190:8-22.

13 Id. at 194:6-199:2 and 284:20-285:15; Day 2 Trial Transcript, ECF No. 303 at 34:2-5;
Day 3 Trial Transcript, ECF No. 306 at 107:18-23.  Although the record contains a written
policy and procedures manual for Aspen (Tr. Ex. 1467), Guinn testified that Aspen did not
follow these or any other written policies and procedures.  Day 12 Trial Transcript, ECF No. 337
at 73:1-74:17.  As subsequently discussed, Aspen did not obtain a new appraisal for each of the
Challenged Loans. 

14 Day 3 Trial Transcript, ECF No. 306 at 105:20-106-1, 121:5-18, 146:7-9, 148:10-12,
and 150:9-12.

7

Case 14-01007-btb    Doc 365    Entered 03/31/19 19:53:26    Page 7 of 115



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

game” and did not simply walk away from the loans if they were ever on the brink of failing.15 

Aspen required the guarantors to provide it with their financial information, including financial

statements and tax returns.  Consistent with Guinn’s views of the guarantees, and the definition

of hard money loans previously discussed, Aspen did not audit, or even question, the financial

information provided.  Rather, Elliott simply identified the guarantors and noted any financial

information received from them in the Loan Officer Analysis.16  The Financial Analysis within

the Loan Officer Analysis usually included statements regarding the guarantors’ financial health,

generally stating that they were well qualified or had substantial assets.  Additionally, the Loan

Officer Analysis sometimes mentioned the guarantors’ history with Aspen, if applicable.

After completing the Loan Officer Analysis and Loan Summary, Elliott would forward

these documents and the appraisal to Guinn for his review and comments.  Together, Elliott and

Guinn comprised Aspen’s loan committee for the period related to the Challenged Loans.  It is

unclear what effort Guinn put into evaluating the information provided by Elliott, or if they had

any further discussions concerning any of the prospective loans.  It is also unclear whether

Aspen ever refused to broker a prospective loan.  What is clear is that Aspen would approve

prospective loans by having Guinn and Elliott sign each of the Loan Summaries.17  Though

Elliott would sign the Loan Summary, Guinn had the final say on whether or not Aspen would

broker a particular loan and solicit investors for funding.18  

15 Day 12 Trial Transcript, ECF No. 337 at 215:8-216:22.

16  Day 1 Trial Transcript, ECF No. 299 at 210:6-221:15; Day 2 Trial Transcript, ECF
No. 303 at 60:13-61:7, 93:17-23, 119:1-5, and 127:10-14; Day 3 Trial Transcript, ECF No. 306
at 44:6-9, 68:11-15, 155:25-156:18, 164:21-24, and 230:18-233:6.

17 Aspen’s written policies and procedures, which Guinn testified that neither he nor
Aspen followed, stated that a loan could not be approved without two signatures. (Day 3 Trial
Transcript, ECF No. 306 at 197:8-14).  

18 Day 1 Trial Transcript, ECF No. 299 at 188:24-189:9 and 284:20-285:15; Day 2 Trial
Transcript, ECF No. 303 at 38:14-17; Day 3 Trial Transcript, ECF No. 306 at 39:1-9, 40:8-23,
and 121:22-123:3; Day 12 Trial Transcript, ECF No. 337 at 84:16-85:10. 

8
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The court has reviewed the Loan Summaries and Loan Officer Analyses for each of the

Challenged Loans, and has inspected the signatures for each approval.  Each Loan Summary is

signed by both Elliott and Guinn.  The signatures are dated the same day and the dates appear to

be in the same handwriting for each entry.  Standing alone this might be a small detail, but taken

together with the testimony of Elliott and Guinn regarding Aspen’s loan approval process, the

court is left to conclude that Aspen’s “underwriting” of loans was merely a compilation of

information centered around the appraisal of the real property securing the loan.

2. Aspen’s Process for Soliciting Investors.  

Once Guinn and Elliott approved a loan, Elliott would send materials regarding the loan

to Aspen’s investment department to begin the process of soliciting investors to fund the loan.19

Aspen typically began by mailing flyers to its current investors to advise them of new loans.  The

flyers identified the borrower, the loan amount, and the loan-to-value ratio.  The flyers requested

that interested individuals call Aspen’s office to discuss the investment opportunities.20 

Additionally, Aspen’s investment department called potential investors to advise them of new

loans.  

During the period spanning the Challenged Loans, Tania Steffora (Steffora”) was the

manager of Aspen’s investment department.21  Steffora testified that she generally called

prospective investors regarding the loan opportunities.22  During her phone solicitations, Steffora

typically disclosed the borrower, the amount of the loan, the interest rate, and the loan-to-value

19 Day 1 Trial Transcript, ECF No. 299 at 292:21-293:12; Day 3 Trial Transcript, ECF
No. 306 at 121:5-21; Day 4 Trial Transcript, ECF No. 308 at 22:2-24:17. 

20 Day 3 Trial Transcript, ECF No. 306 at 127:2-129:25; Day 4 Trial Transcript, ECF No.
308 at 47:24-49:11, 52:3-7, 135:7-25, and 140:17-141:22.  See also, e.g., Tr. Ex. 1466 at
P017802.

21 Stipulated Facts, ECF No. 298 at ¶ 15; Day 4 Trial Transcript, ECF No. 308 at 27:11-
13, 134:2-7, and 177:19-23.

22 Day 4 Trial Transcript, ECF No. 308 at 25:16-26:10 and 135:7-136:19.

9
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ratio.23  Generally, Steffora did not provide the potential investor with a detailed explanation of

how the loan proceeds would be used.24  The loan department did include a general discussion of

how the proceeds would be used within the Loan Officer Analysis.  Additionally, the loan

department would prepare a separate document detailing the use of the proceeds for each loan

Aspen brokered.  It appears that Steffora had the Loan Officer Analysis,25 but not the separate

detail.26  Steffora testified that she was willing to obtain further information for any investor who

had a question she was unable to answer.27  There is no evidence, however, that any Plaintiff

ever sought additional information from Steffora, Elliott, or Guinn for any loan, including the

Challenged Loans. 

Once someone decided to participate in a loan, the investment department sent the

investor an “Opening Package” comprised of documents compiled and/or prepared by the loan

department including the Loan Summary, the conditions for loan approval, the Loan Officer

Analysis, a plat or map identifying the real property collateral, and a preliminary title report.

Aspen would also include an excerpt from the appraisal, usually the executive summary or

enclosure letter, but not the actual appraisal itself.  The Opening Package also included a set of

forms that needed to be signed by the investors, including a Mortgage Investment Disclosure

Form advising the investor about his or her rights and the risks involved in acquiring an interest

in promissory notes secured by deeds of trust.

Aspen required investors to execute an Investors’ Loan Package Acknowledgment

(Receipt of Documents and/or Waiver) for each loan funded.  The Loan Package

Acknowledgment listed the documents applicable to each loan and whether the investor had

received or waived receipt of those documents.  Additionally, as part of the Loan Package

23 Id. at 26:5-27:10 and 33:15-35:23.

24 Id. at 34:17-38:23.

25 Id. at 152:12-156:17.

26 Id. at 37:17-20, 38:15-23, and 39:24-43:21. 

27 Id. at 35:6-10, 37:15-16, 38:10-23. 

10
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Acknowledgment the investor was required to certify the fair market value of the property as

indicated in the appraisal, and that the investor “agree[d] that this presently is the Fair Market

Value of the property.”  Aspen also required investors to sign a Special Power of Attorney

authorizing Aspen to execute documents as may be necessary to service the loan.

After the loan closed, Aspen would then send the investor a “Closing Package,” that

included copies of the executed promissory note and recorded deed of trust, among other

documents. 

B. Charles and Donna Ruthe.28

Charles was a well established, and prominent Las Vegas businessman.  He was an

accomplished real estate broker, having owned and run Charles L. Ruthe & Associates, a real

estate brokerage firm that marketed and sold residential and commercial properties.  In 1988,

Charles became president of Boyd Gaming, a multi-billion dollar, publicly traded company.29  In

1995, Charles married Donna, who was also a licensed broker.  At that time Donna owned her

own real estate brokerage, Today’s Realty, Inc. (“Today’s Realty”).30 

Approximately a year into the marriage, Charles decided to retire as president of Boyd

Gaming, though he continued to serve as the company’s political consultant for one or two

additional years.31  Charles remained active in the business world through other ventures, serving

as a board member for several organizations, including Pioneer Bank, now known as Nevada

State Bank.32  

According to Donna, Charles grew bored in retirement and started to look for ways to

generate additional income through investments.  As a “land man,” Charles had invested in real

28 For the sake of clarity, the court shall refer to Mr. Ruthe as “Charles,” and Mrs. Ruthe
as “Donna.”  No disrespect is intended.

29 Charles Ruthe Deposition Transcript, ECF No. 352-4 at 38:23-24; ECF No. 352-5 at
44:17-20.

30 Day 8 Trial Transcript, ECF No. 321 at 6:4-8, 7:16-17, and 12:13-16.

31 Id. at 19:4-12.

32 Id. at 20:2-12.

11
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estate over the course of his career and during his retirement.33   Charles and Donna shared their

financial goals, and Charles taught Donna about investing, including his philosophy for investing

in stocks and real property.  A self-described investing novice at the time she married Charles,

Donna quickly became involved in the couple’s investment decisions.34  

1. The Ruthes Invest in Hard Money Loans Through Aspen. 

In late 1999, Charles and Donna went to lunch with Charles’s longtime friend and

Defendant’s father, then Nevada Governor Kenny Guinn.35  During the lunch, the discussion

turned to investments, and Governor Guinn told the Ruthes that he was investing through his

son’s company, Aspen.36  Donna recalled that Governor Guinn described Aspen’s successes in

brokering loans, and that the business “only dealt with ‘A’ class borrowers.”  According to

Donna, Governor Guinn suggested that the Ruthes consider investing with Aspen, assuring them

that “if anything happens, we’ll get together and we’ll just buy the land and sell it later....”37

After the lunch with Governor Guinn, the Ruthes arranged a meeting to take a closer look

at Aspen.  Guinn and Jennifer Schai, Aspen’s investment counselor at that time, met with the

Ruthes to explain Aspen’s business.38  It is unclear exactly how Guinn explained Aspen’s

business model as a hard money lender at this initial meeting, as Donna testified that “[i]t was

just a very general meeting.”39  Donna recalled, however, that Guinn and Schai assured the

Ruthes that Aspen only worked with top borrowers, had not had a loan default, and the Ruthes

would only be on loans in which the Guinns also invested.  Like his father, Guinn assured the

33 Id. at 16:2-3.

34 Id. at 21:20-23:17.

35 Id. at 40:6-15 and 52:1-53:1.  No testimony was provided from Governor Guinn as he
passed away prior to trial.  

36 Id. at 41:20-42:11. 

37 Id. at 44:17-45:6 and 48:2-13.

38 Id. at 53:7-54:5; Stipulated Facts, ECF No. 298 at ¶¶ 16, 19-22.  

39 Day 8 Trial Transcript, ECF No. 321 at 55:12.

12

Case 14-01007-btb    Doc 365    Entered 03/31/19 19:53:26    Page 12 of 115



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Ruthes that upon any potential default, they still would have the real property collateral to

liquidate and recoup their investment.  Donna credited these representations as providing both

herself and Charles with additional peace of mind.  Donna testified that she understood that

Guinn approved all of Aspen’s loans, and this also eased her concerns.40  

On February 17, 2000, the Ruthes placed their first investment with Aspen through The

Charles L. Ruthe Trust (“Ruthe Trust”).41  As a new client, Aspen required the Ruthe Trust to fill

out a Lender Questionnaire, which stated that it was designed “to determine whether you meet

certain experience and suitability standards imposed by the Borrowers and the Agent [Aspen].”42 

As part of the Lender Questionnaire, Charles, as trustee, represented that the Ruthe Trust had

significant assets, and that he had “sufficient knowledge and experience in financial and business

matters to evaluate the merits and risks of an investment in the Borrower, to make an informed

investment decision with respect thereto, and to protect my interests in the Borrower.”  Charles

further represented that roughly 95% of the Ruthe Trust’s assets would be invested through

Aspen and that he, as trustee of the Ruthe Trust, often invested in marketable securities and loans

similar to those offered by Aspen.43  Charles signed, but did not date, the Lender Questionnaire.44

Over the next several years, the Ruthes and their family members participated in

numerous additional loans brokered by Aspen.45  The Ruthes invested in their individual

capacities as well as via another one of their estate-planning conduits, the Charles L. Ruthe Self-

Directed Individual Retirement Account (“Ruthe IRA”).  In 2002, Donna also persuaded her

retired father to invest with Aspen through the Frank E. Granieri Revocable Living Trust

40 Id. at 55:13-59:12.

41 See note 10, supra. 

42 Day 8 Trial Transcript, ECF No. 321 at 62:7-10.

43  Tr. Ex. 1480.  The stated percentage of assets to be invested could have been 96%, the
court had difficulty deciphering the number.  

44 Id. 

45 See note 10, supra.
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(“Granieri Trust”) in an effort to provide him with a stream of investment income.46  Donna also

placed investments on behalf of her brokerage, Today’s Realty, as well as her then-minor son,

Richard Acovino.  Donna convinced her brother, as trustee of The Richard F. Acovino Trust

(“Acovino Trust”), to invest with Aspen to fund her son’s educational trust as well.47   On their

accountant’s advice, the Ruthes also used CDR Investments, LLC (“CDR”), an entity they

jointly owned, to invest though Aspen.48  Aspen required each Plaintiff, as new investors, to fill

out Lender Questionnaires, pursuant to which each of them made similar representations as

Charles did on the Ruthe Trust’s behalf.49  

No evidence was provided at trial as to the terms of Plaintiffs’ initial investments or why

they chose to invest in these initial loans.  But the parties did stipulate to the admission of

exhibits detailing Plaintiffs’ investment history with Aspen.  These summaries list the dates of

prior loans in which Plaintiffs invested and any payments made to Plaintiffs on these loans.  This

investment history reflects that Plaintiffs’ initial loans were successful, thereby enticing them to

continue investing through Aspen.  Sorting through all of the loans identified in the summaries,

the court can tell that the Ruthe Trust invested in the first eight loans.  Most of these loans were

secured by first deeds of trust.50  It was not until June 4, 2001, roughly a year and a half after its

first investment through Aspen, that the Ruthe Trust invested in higher interest bearing second

deed of trust loans.  After that, Plaintiffs began to invest heavily in second deeds of trust.  From

46 Day 8 Trial Transcript, ECF No. 321 at 87:3-12. 

47 Id. at 95:1-98:7.

48 Id. at 80:18-81:13.  According to Donna, CDR was not formed solely to hold Aspen
investments, as it also held non-Aspen investments in single-family homes and an office
building.  Nevertheless, the Ruthes utilized CDR to hold Aspen investments, though the Ruthes
and Richard Acovino, via Donna, also continued to invest with Aspen in their individual
capacities. 

49 Id. at 74:9-13; Tr. Exs. 1508, 1536, 1552, 1572, 1587, 1607, 1627, and 4499.

50 Some of the loans have prefixes such as “31,” “61,” and “90,” that were not identified
at trial.  The court cannot tell whether these loans were secured by first or second deeds of trust.
The first loan that any of Plaintiffs helped fund had a prefix of “31” while the second loan had a
prefix of “61” as described in the summaries.  

14

Case 14-01007-btb    Doc 365    Entered 03/31/19 19:53:26    Page 14 of 115



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

this history, the court finds that Plaintiffs understood, and appreciated, the risk involved in hard

money loans generally, and in investing in second deed of trust loans in particular.  Plaintiffs

followed Charles’ lead with the Ruthe Trust and slowly dipped into second deed of trust loans

after experiencing success with the first deed of trust loans.   

 Donna testified that during the 2006 and 2007 calendar years when Plaintiffs invested in

the Challenged Loans, she and Charles made their decisions to participate in Aspen brokered

loans based upon calls with Steffora.51  According to Donna, Steffora would contact her, or

Charles, with an opportunity to help fund a new Aspen loan or roll over funds paid to Plaintiffs

from a pre-existing “successful” loan.  During this phone conversation, Steffora would usually

convey, among other things, the identity of the borrower, the loan amount, and the appraised

value.52  As was the case with her other telephonic solicitations, Steffora would start the

conversation by relaying information she derived from the one-page Loan Summary or Loan

Officer Analysis provided by Elliott.53  

During the phone solicitations, Steffora would usually tell investors that a commitment to

fund was required quickly because time was of the essence to close the loan.54  As a result,

Steffora typically obtained loan commitments over the phone, including from Plaintiffs. 

Accordingly, Plaintiffs made their decision to participate in a loan based on the information

learned during these phone conversations. Plaintiffs then would either send loan funds to Aspen 

51 Day 8 Trial Transcript, ECF No. 321 at 133:5-21.

52 Id. at 114:4-23, 133:22-134:20, and 135:16-136:7; see also notes 25-27, supra.

53 Day 4 Trial Transcript, ECF No. 308 at 22:15-24:17, 32:7-24, and 35:23-36:1.

54 Declaration of David J. Willden, ECF No. 294-1 at ¶ 14;  Declaration of Sandra L.
Sorbo, ECF No. 294-2 at ¶ 13; Declaration of Vickie Valdov, ECF No. 294-3 at ¶ 15;
Declaration of Calogero Granieri, ECF No. 294-5 at ¶ 14; see also Declaration of James R.
Zellers, ECF No. 294-4 at ¶ 22.
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shortly after the phone solicitation or authorize Steffora to roll over existing funds into the new

loan.55  

Donna confirmed that Plaintiffs would commit to, and fund, their participation in Aspen 

brokered loans before Aspen mailed the Opening Packages to them.  Indeed, Plaintiffs

committed their funds to the loans prior to the date of their signatures on Aspen-specific

documents for the Challenged Loans.  While it is unclear whether Aspen sent their Opening

Packages to all investors after loan closings, the parties do not deny that Aspen sent the Opening

Packages for the Challenged Loans to Plaintiffs after they had agreed to fund a portion of a loan

brokered by Aspen and apparently after they sent their funds to Aspen or otherwise authorized a

rollover of pre-existing funds.56  

This fact has significant ramifications for Plaintiffs’ fraud claims as they admit that they

never read any of the documents, and could not have read them before investing in the

Challenged Loans. At trial, Donna explained:

Q: ... do you have a recollection of whether Mr. Ruthe spent time reviewing the
opening package and the loan officer analysis?

A:  I don't remember one time, no.

Q : Did you ever?

A:  No.

Q:  Okay. Why?

55 Day 4 Trial Transcript, ECF No. 308 at 49:22-52:18, and 53:16-55:3.  See Declaration
of David J. Willden, ECF No. 294-1 at ¶ 18;  Declaration of Sandra L. Sorbo, ECF No. 294-2 at
¶ 16; Declaration of Vickie Valdov, ECF No. 294-3 at ¶ 16; Declaration of Calogero Granieri,
ECF No. 294-5 at ¶ 20; see also Declaration of James R. Zellers, ECF No. 294-4 at ¶ 24.

56 At trial, Guinn made much of a series of complaints filed by Plaintiffs in the state court
against Guinn and Aspen alleging that Plaintiffs had received and read disclosures made in
various Loan Officer Analyses for several of the Challenged Loans.  Tr. Exs. 4496 - 4498; Day 9
Trial Transcript, ECF No. 326 at 131:3-135:8.  None of the state court complaints were signed,
much less filed as verified complaints, by Donna or any other Plaintiff.  While the court may
draw an inference that Plaintiffs received and reviewed the Loan Officer Analyses for the
Challenged Loans before they committed to fund Aspen’s loans, it declines to do so.  Based
upon the considerable testimony at trial, the court is convinced that Plaintiffs chose to receive
the Opening Packages after they had committed to participate in a loan, and had made their
investments.   
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 A:  I may have in the beginning of time, I mean, really, really early on, like, the very
first or second loan or Chuck may have, but I don't have recall of it.

 Q:  Okay. Well, why were you and Mr. Ruthe not reading the loan officer analysis
and other documents in the opening package?

 A:  Because we had a hundred percent trust in Jeff and Jeff was overseeing Tania,
who called us about the loan. We just believed everything. We relied on him for
everything. We thought he was checking everything out.

 Q:  Okay. And by the time you got the opening package had the money already been
committed and the loan closed?

 A:  Oh, absolutely, yes.

Q:  Did that factor at all into your decision, you know, why you weren't necessarily
reading every, you know, loan opening package or loan officer analysis?

 A:  There wasn't a reason because they did what they said. We would the check [sic]
the first of every month, the beginning of the month or if it -- whatever the date
was. But we would get the check and we did.

 Q:  Okay. Was it pretty systematic?

 A:  Absolutely.57

Based upon Donna’s testimony, the court finds that Aspen’s practice of sending the

Opening Packages to Plaintiffs after the investments had been made was long standing and

existed prior to the Challenged Loans.  This is significant as it demonstrates Plaintiffs’

acceptance of the situation.  Plaintiffs knew that they were investing without receiving the

Opening Packages and without reviewing the Loan Officer Analysis that contained the most

detailed discussion of the loans.  Plaintiffs could have obtained this information before investing,

but they chose to not do so or to review the information on the loans because, as Donna testified,

Aspen-brokered loans always produced a monthly check.  

Plaintiffs’ blind reliance on this historical success contributed to the predicament in

which Plaintiffs eventually found themselves.  Nevertheless, apart from these general

characterizations of Aspen’s customary manner of soliciting new investments, there is no

evidence as to what specific information, or alleged misrepresentations, Aspen provided

Plaintiffs on any of the Challenged Loans. 

57 Day 8 Trial Transcript, ECF No. 321 at 138:19-139:22.
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Like the Opening Packages, the Closing Packages were similarly mailed to the Ruthes

after the loan had closed and again, the Ruthes “didn’t look at the closing package when it

came.”58  This blind faith was consistent with Donna’s testimony that Plaintiffs trusted that a

check would come every month, as well as Charles’ practice to trust those upon whom he

relied.59

In the beginning of their investments with Aspen, Plaintiffs’ failure to read the loan

documents did not harm them.  From the Ruthe Trust’s first investment in 2000 through the end

of 2005, Plaintiffs’ Aspen-brokered loans were either paid off, with substantial interest, or rolled

over into new loans.  Indeed, Plaintiffs received aggregate amounts of $42,705.981.04 in

principal payments and $5,428,639.56 in interest on loans in which they invested during this

time period.60  Sometime during this period, Donna, through her brokerage Today’s Realty, also

began to represent Guinn in certain commercial real estate transactions.61  

2. Plaintiffs’ Investments With Aspen Begin to Sour.

Donna first learned of potential issues with the Aspen brokered loans in 2007. 

Specifically, on June 25, 2007, Steffora sent Donna an email asking about a rollover of funds for

the Ruthes, as well as Donna’s father, into a new loan that would provide cash to the borrower’s

principal.62  Days later, Donna responded that she did not want her father’s investment funds to

be rolled over into this loan, and she asked Steffora to call her to discuss the loan.  Less than an

hour later, Steffora confirmed that no funds from Donna’s family would be placed into the

investment and further stated that she “will find something else when it pays off.  I am not

comfortable with either of his [i.e., the borrower’s principal’s] deals as he keeps asking for cash

58 Id. at 137:25-138:3; Day 9 Trial Transcript, ECF No. 326 at 209:21-210:3.

59 Day 8 Trial Transcript, ECF No. 321 at 60:19-20, 61:4-7; see also id. at 61:23-62:1.

60 This information was derived from the investment histories referenced in note 10,
supra.

61 See, e.g., Day 8 Trial Transcript, ECF No. 321 at 140:23-143:19.

62 Tr. Ex. 1670; see also Day 8 Trial Transcript, ECF No. 321 at 254:5-12.

18

Case 14-01007-btb    Doc 365    Entered 03/31/19 19:53:26    Page 18 of 115



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

out.”63  Donna testified that she did not want her, or her father’s, funds used for any loans that

provided cash out to borrowers, a condition she contends was expressed at the beginning of her

relationship with Aspen.64 

After receiving Steffora’s email, Donna went to Aspen’s office to meet with Guinn.  Her

purpose, however, was not to discuss her communications with Steffora.  Instead, Donna, who

was working as Guinn’s realtor at the time, wanted a status update regarding Guinn’s intention to

sell or lease spaces for an on-going project.  Guinn owned part of the borrower, Coronado

Eastern, LLC, and Plaintiffs had just invested in the most recent loan Aspen brokered for the

project, which became one of the Challenged Loans. 

Guinn asked Donna to discuss the issue with his partner on the project, Kent Barry,

which she did.  Donna testified that Barry told her that he and Guinn needed to discuss the

matter further.  Neither Barry nor Guinn, however, followed up with Donna regarding this

listing.  Instead, during her drive to Lake Tahoe to meet Charles for the July 4th holiday, Donna

received a call from a real estate agent who informed her that he had been hired by Guinn and

Barry to lease the buildings for the same ongoing project.  Taken aback by the news, Donna

called Guinn to express how hurt she was by the unprofessional manner in which she was

informed of her termination as the realtor for that project.65  

After arriving in Lake Tahoe, Donna told Charles about her removal from Guinn’s listing

and the information she learned from Steffora regarding the “cash out” of loan funds.  Charles

asked Donna to call Steffora and inform her that they wanted to pull all of their money out of

Aspen-brokered loans.66  On July 5, 2007, Donna called Steffora, and again Steffora expressed

doubt as to how Guinn was running Aspen.  According to Donna, Steffora believed that Guinn

was using over-inflated values and giving substantial cash-outs to borrowers.  Donna testified

63 Tr. Ex. 1670.

64 Day 8 Trial Transcript, ECF No. 321 at 253:13-18.

65 Id. at pp. 257:21-264:17.

66 Id. at pp. 264:19-265:21.
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that Steffora also shared her feeling that Aspen was brokering many loans to borrowers “just

because borrowers couldn’t make their payments.”  Overhearing Steffora’s comments, Charles

got on the phone and asked Steffora to tell Guinn to take all of the Ruthes’ money out of Aspen-

brokered loans.67

The next day, Guinn emailed Donna, informing her that he spoke with Steffora about the

Ruthes’ request to stop investing with Aspen, stating, in pertinent part:

I have recently talked to Tania about your request to not invest
with Aspen Financial any longer.  As these loans complete their
maturity, [Aspen] will send the proceeds to you and [C]huck. 
With respect to other investors that include your friends and other
family members, Tania has told me that you will be telling them to
also not invest any longer with [Aspen].  Since you are taking this
all on upon yourself, you can tell them to put it in writing.  This
includes you and Chuck.

Please refrain from calling Tania any longer.  I will be handling
your accounts which from now on will be in writing.  You have
clearly demonstrated that this situation will not come to an end.68

Guinn also terminated Donna’s services as a broker on a separate piece of real property,

stating in his email:

Since we are progressing toward parting our ways, I think its [sic]
best to inform you also that I wish to terminate the listing
agreement on the Belecere house.  I am not sure if we signed a
written agreement since that [sic] everything we have ever done
with you was always verbal.69

Donna responded to Guinn later that evening with a lengthy email addressing the parties’

deteriorating personal and business relationships.  In that email, she also raised her discussions

with Steffora again, stating, in pertinent part, that Steffora:

said that she was thinking of leaving due to the fact that you were
making bad choices with the loans you wanted to do.  She said that
it was different when you started Aspen and now all you were 

67 Day 9 Trial Transcript, ECF No. 326 at 56:12-59:11.

68 Tr. Ex. 1673 at P021050.

69 Id.
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worried about was making the money and financing your projects with
inflated values.70

Donna encouraged Guinn to speak with Charles about the situation, but she does not

recall that Guinn ever contacted Charles.71  Indeed, other than a couple of emails, Donna does

not recall any other communications with Guinn after July 6, 2007.72 

Steffora, for her part, disputes much of Donna’s characterization of their conversations in

July 2007.  The details of what was actually said, and by whom, are not generally material to

Plaintiffs’ claims.  By that time, the die had been cast as Plaintiffs had already invested in the

Challenged Loans that defaulted as they came due beginning in late 2007.

3. The Fallout.

Plaintiffs did not fund, or roll over funds into, any Aspen loan after the disagreement

between Donna and Guinn.73  In fact, the last investment made by any Plaintiff was from Donna

and her son on June 29, 2007, approximately six days prior to the call that precipitated the

decline of the parties’ relationship.  Interestingly, one of the Challenged Loans had come due on

June 1, 2007.74  The initial maturity dates of two other of the Challenged Loans came due on July

1, 2007, immediately prior to the July 4th call.75  While the court found the maturity dates for

these loans on the promissory notes admitted into evidence at trial, there was no evidence

presented as to when Plaintiffs realized that these borrowers had defaulted on their loans.

70 Id. at P021045.

71 Day 9 Trial Transcript, ECF No. 326 at 72:19-73:1.

72 Id. at 74:1-12.  Donna and Guinn did exchange lengthy emails on July 7, 2007,
continuing the discussion of their personal and business problems. Trial Ex. 1674.  

73 Defendant’s Closing Brief reflects three loans in which the Ruthe Trust had an interest
in 2011 and 2012.  The court understands from the record that these were not new loans but were
recoveries the Ruthe Trust received on account of one or more of the Challenged Loans.

74 Celebrate Properties, LLC, Loan No.10-00326-0 (Tr. Ex. 792 at P006293, ¶ 4).

75 Celebrate Homes 46, LLC, Loan No. 10-00325-9 (Tr. Ex. 913 at P007079, ¶ 4) and Pay
Dirt Development & Investment, LLC, Loan No. 60-00272-6 (Tr. Ex. 1356 at P010381, ¶ 4).
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Even though Plaintiffs made no additional investments through Aspen after their falling

out with Guinn, the loan summary included in Defendant’s Closing Brief suggests that they still

held interests in 67 investments as of July 1, 2007.76  Therefore, although the Challenged Loans

matured and ultimately defaulted, a number of other loans brokered by Aspen came due and

were paid off within this same time span.  Aspen’s interactions with Plaintiffs on these

successful loans presumably mirrored the interactions on the Challenged Loans, though Plaintiffs

do not complain about the successful loans funded during that same time frame.     

Plaintiffs contend that they have suffered an aggregate loss of principal in the amount of

$6,907,989.65 on the Challenged Loans.  Plaintiffs calculate their losses based upon the unpaid

principal alone.  In doing so, they did not deduct any interest paid on these loans:77  

Borrower Loan  Amount   Principal   Unpaid 

 Number  Invested  Paid  Principal 

  Aspen Self Storage 60-00292-2  $      330,000.00  $         89,488.06  $          240,511.94 

  Canyons Edge Homes 60-00304-2  $      448,499.51  $           7,136.95  $          441,362.56 

  Canyons Edge Homes 20-00080-4  $      617,280.68 $       220,509.96 $          396,770.72 

  Celebrate Homes 46 10-00325-9  $      153,283.92  $                  0.00 $          153,283.92 

  Celebrate Investment 60-00302-4  $      550,062.07  $                  0.00 $          550,062.07 

  Celebrate Investment 10-00337-1  $      250,000.00   $                  0.00 $          250,000.00  

  Celebrate Properties 10-00326-0  $      214,435.14  $                  0.00 $          214,435.14 

  Centennial Lamb 60-00323-5  $      209,535.07  $             538.94  $          208,996.13 

  Centennial Lamb 60-00324-8  $      350,000          $             925.15  $          349,074.85 

  Christopher Homes Ridges 60-00320-2  $      340,665.09  $       117,711.15  $          222,953.94 
  City Crossing 10 60-00343-3  $      154,626.37  $           7,221.64  $          147,404.73 

  City Crossing 9 10-00338-8  $      154,626.37  $           8,380.92  $          146,245.45 

  Coronado Canyons 60-00321-3  $        47,732.41  $         43,594.45  $              4,137.96 

  Coronado Eastern 60-00317-1  $      173,103.86  $        12,132.53  $          160,971.33 

  Coronado Eastern 80-00065-1  $        94,184.59 $        14,755.68 $             79,428.91  

  Coronado Horizon/Boulder 60-00322-4  $      124,213.72  $         25,728.66  $            98,485.06 

  Flamingo/TC 60-00294-6  $  1,238,771.66  $           9,354.57  $       1,229,417.09 

  Golshan, Weber, et. al 80-00064-0  $      225,000.00  $         33,453.94  $          191,546.06 

  Grand Teton Residential 60-00318-2  $      457,099.48  $                  0.00 $          457,099.48 

76 See note 10, supra.

77 See Plaintiffs’ Closing Brief, ECF No. 359, pp. 102-11. 
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  HDB 60-00301-7  $      440,395.91  $         33,371.41  $          407,024.50 

  HK Investments 60-00311-3  $        31,000.00  $                  0.00 $            31,000.00 
  Milano Residences 60-00277-1  $      100,000.00  $                  0.00 $          100,000.00 

  Monarch Ridge Project 60-00313-5  $      751,425.53  $         30,683.57  $          720,741.96 

  Pay Dirt 60-00272-6  $        76,549.53  $                  0.00 $            76,549.53 

  Phillips Homes Mountain 60-00326-0  $        13,395.52  $          1,591.69  $            11,803.83 

  Rising Sun Land Dev. Co. 60-00310-4  $        18,682.49  $                  0.00 $            18,682.49 

  TOTALS  $       7,564,568.92  $       656,579.27  $       6,907,989.65 

Notwithstanding their stated losses on the Challenged Loans, most of the Plaintiffs

received more than they invested through Aspen on a total, aggregated basis:78

Lender (Plaintiff)  Amount   Total Payments   Net Gain 

Invested  Received  (Loss) 
  CDR Investments  $      5,895,863.43  $           6,064,992.14    $          169,128.71 

  Charles and Donna Ruthe  $      1,604,821.67 $            1,643,312.79  $             38,491.12 

  Charles L. Ruthe IRA  $    13,381,079.22 $          13,526,862.92  $          145,783.70 

  Charles L. Ruthe Trust  $    28,965,040.48  $          28,671,843.13   $        (293,197.35)

  Donna Ruthe/Richard      
  Acovino

 $          811,290.83 $               819,595.54  $              8,304.71

  Frank E. Granieri Rev.   
  Trust

 $      1,317,029.30  $            1,373,900.06  $            56,870.76 

  Richard F. Acovino 
  Irrevocable  Trust

 $          565,589.13  $               500,920.41  $          (64,668.72)

  Today’s Realty  $          175,000.00  $               104,597.90  $          (70,402.10)

   TOTALS   $    52,715,714.06 $         52,706,024.89 $          (9,689.17)

Aspen did attempt to collect on the defaulted loans.  The evidence presented at trial

demonstrated that over a period of years, Aspen sought to negotiate forbearance agreements,

attempted to foreclose against collateral, and instituted lawsuits against the guarantors.79  These

78 The numbers in the chart were obtained from the closing briefs of both Plaintiffs and
Defendant, both of whom summarized lengthy exhibits included in the record. Additionally, both
the “Total Payments Received” and “Net Gain (Loss)” columns account for the deduction of
Aspen’s service fee, as represented in Defendant’s Closing Brief, and the amount reflected in the
“Unpaid Principal” column, as represented in Plaintiffs’ Closing Brief.  The parties’ calculations
do not match as to the Ruthe IRA, the Ruthe Trust, the Granieri Trust, and the Acovino Trust. 
The discrepancy for the Ruthe Trust appears to be the only significant difference at $68,150.99
(Plaintiffs’ calculation of $4,037,608.01 versus Defendant’s calculation of $3,969,457.02),
whereas the other discrepancies are less than $103.00. None of the discrepancies are material to
the court’s decision. 

79 See, e.g., Tr. Exs. 1041 and 4072. 
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actions had to be authorized by 51% of participating investors in each loan.80  In some

circumstances, the borrowers made efforts to pay back the defaulted loans.81  In other

circumstances, Aspen sought approval from investors to sell certain real property collateral to

recoup some, but not all, investor funds.  Aspen sometimes received approval to sell real

property collateral, and sometimes it did not.  These efforts recouped some funds but ultimately

proved to be insufficient to repay investors in full.  Aspen closed its doors in 2013.82  

On October 23, 2013, Guinn and his wife filed a joint voluntary chapter 7 bankruptcy

petition.  In their schedules of assets and liabilities filed that same day, Guinn listed each

Plaintiff as a potential unsecured creditor.83  Plaintiffs filed separate proofs of claim against

Guinn based on the outstanding balances of their participation in the Challenged Loans:84 

POC   Amount of  

No.  Lender/Creditor  Claim 
7‐2 Charles L Ruthe Trust  $  4,034,199.28 

8 Charles L Ruthe IRA  $  1,372,079.88 

9 CDR Investments, LLC  $      642,610.74 

10 Today’s Realty  $      100,000.00 

11 Donna Ruthe  $        51,357.00 

12 Richard F. Acovino Irrevoc. Trust  $      149,189.45 

13 Donna Ruthe and Richard F. Acovino $      112,155.20 

14 Frank E. Granieri Rev. Liv. Trust  $      166,832.06 

Plaintiffs’ Total Claims  $    6,628,423.61    

On January 18, 2014, Plaintiffs filed their adversary complaint, which they amended on

September 26, 2014, seeking to except their claims from discharge under §§ 523(a)(2), (a)(4),

80 See, e.g., NEV. REV. STAT. § 645B.340; Tr. Ex. 1509 at P020022; Tr. Ex. 1608 at
P020724, § 23.

81 See Defendant’s Closing Brief, ECF No. 361 at pp. 70-71 and footnotes 298-306. 

82 Id. at pp. 71-72 and footnotes 309-312; Stipulated Facts, ECF No. 298 at ¶ 4.

83 Case No. 13-18986-btb (“Main Case”), ECF No. 1, pp. 23-32.  Pursuant to FED. R.
EVID. 201(b), the court takes judicial notice of the docket in the main bankruptcy proceeding,
this adversary proceeding, and the claims register. 

84 See Claims Register, POC Nos. 7 through 14.  The filed proofs of claim assert damages
that are less than the $6,907,989.65 in unpaid principal as asserted in Plaintiffs’ Closing Brief. 
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and (a)(6).85  On May 28, 2014, the bankruptcy court entered its order providing a discharge to

Guinn and his wife, subject to Plaintiffs’ pending nondischargeability action.86 

On June 16, 2016, the chapter 7 trustee filed his Final Account and Distribution Report

(“Final Account) detailing a distribution to the chapter 7 administrative expense claimants and a

partial payment to the priority creditors.87  After distribution, roughly $400,000 in allowed

priority claims remain unpaid.88  As a result there was no distribution to general, unsecured

creditors.  Based upon the trustee’s Final Account, there are no other assets to be administered in

the bankruptcy estate.   

C. The Adversary Action and Trial.

Shortly before trial, Guinn filed two motions for summary judgment challenging his

individual liability for Aspen’s debts and seeking judgment against Plaintiffs on their

nondischargeability claims under §§ 523(a)(2) and (a)(4).  The court denied summary judgment

under § 523(a)(2) and as to Guinn’s individual liability.  However, the court granted summary

judgment in Guinn’s favor under § 523(a)(4), finding that Plaintiffs had not alleged an

appropriate breach of fiduciary duty to sustain a nondischargeability claim under that section.89    

Trial commenced on September 26, 2016, and concluded on October 14, 2016.  At the

beginning of the trial, Plaintiffs made an oral motion to amend their First Amended Complaint to

include several state law causes of action.  Guinn’s counsel objected.  The court observed that

the testimony at trial would likely permeate the issues to be decided on all potential amendments

and reserved the matter for decision as part of the trial.  After the trial, and in conformity with

the court’s instruction, Plaintiffs filed their Motion to Amend Complaint to Conform with the

85 ECF Nos. 1, 79.

86 Main Case at ECF No. 77. 

87 ECF No. 147 (main case), at 2.  

88 Id.  

89 ECF Nos. 251 and 261.  See also ECF No. 252 (order denying Plaintiffs’ motion for
partial summary judgment).
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Evidence (“Motion to Amend”).90  The Motion to Amend discussed, in pertinent part, causes of

action involving breach of fiduciary duty, negligent misrepresentation, negligent supervision,

breach of NEV. REV. STAT. § 645B.185, and punitive damages.  Guinn opposed the Motion to

Amend.91 

At trial, the court heard testimony from Elliott, Steffora, and Guinn as to Aspen’s

operations, procedures and policies.  Donna Ruthe provided testimony at trial regarding

Plaintiffs’ relationship with Aspen, including their investments and losses.92  While Donna was

able to testify generally as to the logistics of how Plaintiffs invested through Aspen, she did not

provide testimony regarding any specific representations, or misrepresentations, on any

individual loan.  Overall, Donna’s testimony suffered from a lack of detail.

1. The Deposition Testimony of Charles Ruthe.

Charles passed away in 2014.93  The parties agreed to the admission of portions of

Charles’ deposition testimony conducted prior to his passing.94  Charles candidly admitted

during his deposition that he had been suffering from Parkinson’s disease since 2006 and that the

illness affected his memory.95  Nevertheless, he was deposed over several days on a multitude of

topics.  The court has carefully reviewed his testimony and concludes that Charles attempted to

answer all questions directly and honestly.  However, his responses to questions that asked for

90 ECF No. 353.  

91 ECF No. 354.  The matter was fully briefed prior to the parties’ submission of their
post-trial briefs detailing their respective closing arguments. 

92 The court also heard and considered the testimony of David Willden, Sandra Sorbo,
and Sean Corrigan.  Additionally, the court reviewed and considered the trial declarations of
fellow investors David Willden, Sandra Sorbo, Vickie Valdov, James Zellers, and Calogero
Granieri. See ECF No. 294.  Other than Donna, however, Mr. Granieri was the only other
Plaintiff to provide any testimony via a trial declaration.  See Local Rule 9017 (authorizing direct
testimony to be presented by a declaration, subject to cross-examination in person at trial).  He
was not cross examined.  

93 Day 8 Trial Transcript, ECF No. 321 at 12:4-5.

94 See ECF Nos. 351-352.

95 Charles Ruthe Deposition Transcript, ECF No. 352-4 at 9:6-10:8 and 12:5-15:14.
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specific details, such as dates, sequences, and numbers, reflected a lack of clarity and accuracy,

though his responses were generally consistent with the events at issue in this case.  Charles’

answers on broader topics, and his general understanding of matters, were also consistent with,

and corroborated by, other evidence presented at trial.  For these reasons, the court accepts and

relies upon Charles’ answers at his depositions, though greater emphasis is placed upon his

responses to the broader, more general questions, such as his personal history, his business

experience, his real estate investing experience, and his general understanding of his investments

with Aspen and what transpired on the loans in which he or one of his entities participated. 

The court found Charles’ general discussion about his understanding of the risks and

rewards of investing in second deeds of trust particularly relevant.  Charles acknowledged the

greater risk inherent in investing in a second deed of trust, and explained that a person would

invest in the riskier second deed of trust for the higher interest rate it produced.96  Charles also

explained that he initially made all the investment decisions such as “what loans we were going

to go in and what loans we’re not going to go in.”97  This is consistent with the investment

history submitted by the parties that shows the Ruthe Trust made the first eight investments

between February 2000 and August 2001.  Charles invested through the Ruthe IRA and together

with Donna in 2001 as well, but it was not until January 2002 when the Granieri Trust invested

in an Aspen loan that there was an investment in which Charles did not participate.  

Charles also was asked about how he decided to invest in a loan brokered by Aspen.  He

stated:

A: Well, Jeff would tell us the amount and who is the borrower, and we'd check it
out and go from there. 

 Q: Did you review documents prepared by Aspen that identified the nature of the
loan, the interest rate, whether it was going to be a first position, a second position
deed of trust? Did you review documents along those lines?

A: Some.

Q: And then you've indicated you did your own due diligence?

96 Id. at 110:24-113:9.  

97 Id. at 114:7-12.  
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A: Yes.

Q: And who would have - - would it have been just you or would it have been
someone else that engaged in that due diligence process?

 A: Probably just me.

Q: Just you.  And for the entire period of time that you’ve had a business relationship
with Aspen, is that how the process worked?

A: Well, with the exception of we got complacent, and we just accepted whatever
they said, and then Donna took over a couple of years ago.

 Q: When is it that you got complacent, using your words?

 A: Well, I don’t know, but it was shortly thereafter.98

The court views this testimony as illustrative of Charles’ ability at the time he was

deposed to recall broader matters such as the overall tenor of his investments and how he chose

to invest in Aspen’s loans, while it also demonstrates his trouble with specifics such as dates and

sequences.  Based on this testimony, the court cannot say when Charles became complacent

about investing with Aspen, but the court wholly credits Charles’ statement that he did become

complacent.  The court gives great weight to this statement as it is corroborated by a significant

history of payments on Plaintiffs’ loans followed by a substantial increase in their participation

in second deed of trust loans over the years culminating in Plaintiffs’ funding of the Challenged

Loans with exceedingly high loan-to-value ratios.99  A summary of the Challenged Loans shows 

98 Id. at 114:15-115:14.  Later in his depositions, Charles was again asked about
becoming complacent with his understanding of the Aspen loans, and whether he reviewed all of
the documents.  ECF No. 352-5 at 47:7-50:23; see also id. at 51:25-52:22 and 56:4-57:14.  The
court does not place much weight on this subsequent testimony except that Charles was
consistent in his testimony that he became complacent in reviewing the loans before investing
through Aspen.  

99 When asked about the difference between having a first and second deed of trust
Charles replied that “Jeff indicated that he never loans more than 65 percent of the value of the
property, a combination of a first and second.”  Charles Ruthe Deposition Transcript, ECF No.
352-4 at 111:14-16.  The court does not  place much weight on the 65% mentioned by Charles. 
The comment does show, however, the importance Charles placed on the loan-to-value ratio, a
significant factor that was later disregarded by the time Plaintiffs invested in the Challenged
Loans.  
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that Plaintiffs invested in thirteen loans with loan-to-value ratios over 90%, each of which was

secured by a second deed of trust:

  Borrower Loan No.
Deed of Trust
Recorded

LTV

  Pay Dirt 60‐00272‐6 1/18/2006 100.0%

  HK Investments 60‐00311‐3 2/5/2007 99.8%

  Centennial Lamb 60‐00324‐8 6/1/2007 99.0%

  Centennial Lamb 60‐00323‐5 6/15/2007 99.0%

  Phillips Homes Mountain 60‐00326‐0 6/29/2007 98.0%

  Canyons Edge Homes 60‐00304‐2 1/26/2007 95.5%

  Coronado Eastern 60‐00317‐1 3/30/2007 95.0%

  Grand Teton Residential 60‐00318‐2 5/2/2007 95.0%

  Celebrate Investments 60‐00302‐4 12/28/2006 93.0%

  Rising Sun Land Dev. Co. 60‐00310‐4 2/16/2007 93.0%

  Coronado Horizon/Boulder 60‐00322‐4 5/30/2007 93.0%

  Aspen Self Storage 60‐00292‐2 8/4/2006 92.0%

  Milano Residences 60‐00277‐1 3/28/2006 91.0%

  Flamingo/TC 60‐00294‐6 9/19/2006 87.0%

  Coronado Canyons 60‐00321‐3 5/4/2007 87.0%

  Coronado Eastern 80‐00065‐1 3/30/2007 85.0%

  Monarch Ridge Project 60‐00313‐5 5/25/2007 83.0%

  HDB 60‐00301‐7 11/28/2006 75.0%

  Christopher Homes Ridges 60‐00320‐2 4/27/2007 67.0%

  Celebrate Properties 10‐00326‐0 6/19/2006 65.0%

  Celebrate Homes 46 10‐00325‐9 7/12/2006 65.0%

  Celebrate Investment 10‐00337‐1 12/28/2006 65.0%

  City Crossing 9 10‐00338‐8 4/13/2007 63.0%

  City Crossing 10 10‐00343‐3 4/13/2007 63.0%

  Canyons Edge Homes 20‐00080‐4 1/26/2007 62.7%

  Golshan, Weber, et. al 80‐00064‐0  2/23/2007  50.0%

Plaintiffs’ actions strongly corroborate Charles’ assessment, and explains why a

sophisticated investor/businessman would not even get, much less look at, the Opening Packages

before funding his investments.  Based on this testimony and Plaintiffs’ corroborating actions,

the court also finds that the other Plaintiffs, having previously relied upon Charles, also became

complacent by the time they funded the Challenged Loans.

2. The Expert Witnesses.    

In addition to the fact witnesses discussed above, the court heard extensive testimony

from Plaintiffs’ expert, Bruce Coin, and Guinn’s expert, David Goldwater.  Coin has
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considerable experience in commercial lending, specifically in commercial underwriting.  He

does not, however, have any experience in hard money lending, much less within the Las Vegas

market during the relevant time frame.100  Coin reviewed each of the Challenged Loans and

opined that each of them fell below the standard of care generally applicable to financial

institutions engaged in commercial underwriting.  Coin concluded that Aspen and Guinn were

far out of their depth and operated without a proper understanding of commercial underwriting. 

He further opined that Guinn did not demonstrate proper knowledge of, or appreciation for,

appraisals given their significance in making collateral-based hard money loans.  Coin further

criticized Guinn for making loans that Coin believed never should have been made, including

those loans where the loan-to-value ratio exceeded 90%.  Finally, Coin faulted Guinn for failing

to confirm an appropriate exit strategy for loans brokered by Aspen and failing to anticipate the

collapse of commercial real property that overtook Las Vegas in 2008. 

In contrast to Coin, Guinn’s expert, Goldwater, did not review any of Aspen’s loans.  But

Goldwater operated a hard money lending firm in Las Vegas that previously competed with

Aspen and testified as to his familiarity with the Las Vegas real estate market.  According to

Goldwater, a mortgage broker’s fiduciary duty during the 2006 and 2007 time period required a

qualitative analysis of each loan, and “the loans that [mortgage brokers] offered to investors

implied that you had done that qualitative analysis prior to offering that to the investor.”101  And,

because the real property securing the loans was typically the primary source of repayment,

Goldwater acknowledged that the appraisal was the most important aspect of this qualitative

analysis, but such a qualitative analysis also required a financial evaluation of the borrower’s or

guarantor’s finances.  Goldwater opined that a “deeper dive” was required on an as needed basis

or when considering second deeds of trust, though he also testified that the industry standard at 

100 See Day 7 Trial Transcript, ECF No. 318 at 23:13-24:7.

101 Day 13 Trial Transcript, ECF No. 341 at 84:13-16.
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the time did not require guarantors to provide audited financial statements or mortgage brokers

to conduct a forensic analysis of financial statements.102 

Goldwater further opined that mortgage brokers had a responsibility to disclose material

facts to investors derived from their qualitative analysis, including, but not limited to, whether

the loan-to-value ratio was predicated on a present or future value, whether the appraised value

would be achieved on or prior to the maturity date, and an explanation regarding the

methodology used in each appraisal.  In Goldwater’s opinion, if an investment fails but the

mortgage broker provides all necessary disclosures, then the brunt of the risk falls on the

investor’s shoulders.  However, if an investment fails and the mortgage broker does not provide

all necessary disclosures, then the fault lies with the mortgage broker.  Goldwater differentiated a

mortgage broker’s responsibility to conduct a qualitative analysis from the rendering of

investment advice, which, in his opinion, was not the mortgage broker’s responsibility.  Instead,

in Goldwater’s expert opinion, the investor always had the responsibility to determine whether or

not he or she wanted to invest in a particular loan.  

ANALYSIS

A. Plaintiffs’ Arguments.

Plaintiffs first seek to liquidate their claims against Guinn and then obtain a finding that

such debts are nondischargeable under §§ 523(a)(2)(A) and (6).  Plaintiffs claim that Guinn owes

them their fractionalized share of unpaid principal and interest on the Challenged Loans.  No one

disputes that Plaintiffs hold claims against the borrowers for the repayment of their outstanding

loans.  But Guinn has no contractual liability to Plaintiffs.  Rather, his company, Aspen, solicited

Plaintiffs to invest money to lend to third parties.  Furthermore, Aspen’s unpaid loans are owed

by construction borrowers who defaulted, many of whom have since gone out of business.  At

first glance there appears to be a disconnect between Plaintiffs’ claims and Guinn’s individual

liability. 

102 Id. at 105:9-107:20, 110:17-21, 111:21-112:6, 202:14-203:11, and 210:22-212:7.
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To establish Guinn’s individual liability for their losses on the Challenged Loans,

Plaintiffs assert a number of claims against Guinn that seek to hold him liable for the acts and

omissions of Aspen generally, and Steffora specifically during her phone solicitations.  These

claims primarily involve variations of fraud and misrepresentation alleged to have occurred prior

to and during their investments in the Challenged Loans.  Guinn may be held individually liable

for any fraud he perpetuated using Aspen or its employees.103  Plaintiffs not only advance this

argument, but also maintain that Guinn constructed a Ponzi scheme or other fraudulent artifice

for which he is individually liable.  To the extent Plaintiffs prove Guinn operated a Ponzi

scheme, or other fraudulent scheme, they contend that the fraudulent scheme establishes both the

underlying liability and the basis for denying the dischargeability of the resulting damages under

§§ 523(a)(2)(A) and 523(a)(6).  

Alternatively, Plaintiffs filed their Motion to Amend in an effort to cast individual

liability on Guinn, though their additional claims, such as negligent misrepresentation and breach

of fiduciary duty as a broker, generally do not, by themselves, support the nondischargeability of

those claims. The nuance here results from Plaintiffs efforts to establish Guinn’s operation of an

underlying fraud in an effort to make all debts related to that fraud nondischargeable, even if

those debts do not arise directly from that fraud.  Plaintiffs assert these additional state law

claims because Nevada law requires that Plaintiffs prove state law fraud claims by clear and

convincing evidence.104  Plaintiffs argue that they can prove the existence of an overarching

103 See 3685 San Fernando Lenders, LLC v. Compass USA SPE, LLC (In re USA
Commercial Mortg. Co.), 802 F. Supp.2d 1147, 1165 (D. Nev. 2011) (“As managing member of
Compass, Piskun and Blatt are personally liable for engaging in the conversion that plaintiffs
proved was committed by Compass.”) (citing Pocahontas First Corp. v. Venture Planning
Group, Inc., 572 F.Supp. 503, 508 (D. Nev.1983)); see generally AE Rest. Assocs., LLC v.
Giampietro (In re Giampietro), 317 B.R. 841 (Bankr. D. Nev. 2004) (applying alter ego to
limited liability company); see also Comm. for Idaho’s High Desert, Inc. v. Yost, 92 F.3d 814,
823 (9th Cir.1996) (“corporate officer or director is, in general, personally liable for all torts
which he authorizes or directs or in which he participates, notwithstanding that he acted as an
agent of the corporation and not on his own behalf.”) (internal quotation marks and citation
omitted).

104 Bulbman, Inc. v. Nevada Bell, 108 Nev. 105, 110–11, 825 P.2d 588, 592 (1992) (citing
Lubbe v. Barba, 91 Nev. 596, 540 P.2d 115 (1975)).
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fraud for purposes of nondischargeability by a mere preponderance under § 523(a)(2)(A), while

establishing Guinn’s individual liability on other non-fraud claims under Nevada law.  

Finally, Plaintiffs argue that Guinn’s debts to them are nondischargeable under

§ 523(a)(6) because they represent willful and malicious damages.  These claims ultimately tie

back and duplicate their claims under § 523(a)(2)(A) as they are premised on the same alleged

fraudulent scheme and actions.  For this reason, the court begins its analysis with Plaintiffs’

claims under § 523(a)(2)(A).

B. Claims For Fraud Under § 523(a)(2)(A) and Nevada Law.105 

Initially, Plaintiffs must establish whether Guinn owes them an underlying debt.  Because

Guinn’s liability was not liquidated prepetition, the court must engage in a two step process: 

first it must determine whether a debt exists under applicable law, and second, whether the debt

is excepted from discharge under § 523(a).106  Although the nondischargeability of a debt under

§ 523(a) is a question of federal law, the initial question of liability is one of Nevada state law.107

If Guinn is not individually indebted to Plaintiffs under Nevada law, the second step in the

analysis is unnecessary.108  

To show fraud under Nevada law, Plaintiffs must prove:

(1) A false representation made by the defendant; 

(2) Defendant’s knowledge or belief that the representation is false (or insufficient
basis for making the representation); 

(3)  Defendant’s intention to induce the plaintiff to act or to refrain from acting in
reliance upon the misrepresentation; 

(4)  Plaintiff’s justifiable reliance upon the misrepresentation; and 

105 As will be evident from the below discussion, the court considers Plaintiffs’ fraud
claim under Nevada law in tandem with Section 523(a)(2)(A) because both causes of action
contain similar elements.

106 Banks v. Gill Distrib. Centers, Inc., 263 F.3d 862, 868 (9th Cir. 2001); see also
Gidelski v. Anton (In re Anton), 2013 WL 1747907, at *2 (Bankr. E.D. Mich. Apr. 12, 2013).

107 Banks, 263 F.3d at 868. 

108 In re Anton, 2013 WL 1747907, at *2.  
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(5) Damage to the plaintiff resulting from such reliance.109 

Section  523(a)(2)(A) excepts from discharge any debt for “false pretenses, a false

representation, or actual fraud, other than a statement respecting the debtor’s or an insider’s

financial condition.”  The elements to except a debt under § 523(a)(2)(A) largely mirror those

required to state a claim for fraud under Nevada law, and are well established.  The creditor must

prove the following by a preponderance of the evidence: “(1) misrepresentation, fraudulent

omission or deceptive conduct by the debtor; (2) knowledge of the falsity or deceptiveness of his

statement or conduct; (3) an intent to deceive; (4) justifiable reliance by the creditor on the

debtor's statement or conduct; and (5) damage to the creditor proximately caused by its reliance

on the debtor’s statement or conduct.”110

When applying these elements, under either Nevada law or § 523(a)(2)(A), a claim for

fraudulent misrepresentation begins with proof of false or misleading information.111  Any such

misrepresentation must be of fact rather than opinions, puffery, or estimates.112  

Plaintiffs then must prove that Guinn, through Aspen, knowingly made the

misrepresentation, or at least had an insufficient basis to make the representations, with the intent

to deceive Plaintiffs.  While knowledge of the falsity and intent to deceive are separate elements,

they often intersect and overlap as well.  “Both the knowledge and intent elements under

§ 523(a)(2)(A) may be established by circumstantial evidence and inferences drawn from a

109 Bulbman, 108 Nev. at 111, 825 P.2d at 592 (citing Lubbe, 91 Nev. at 599, 540 P.2d at
117).

110 Turtle Rock Meadows Homeowners Ass’n v. Slyman (In re Slyman), 234 F.3d 1081,
1085 (9th Cir. 2000). 

111 Land Baron Inv., Inc. v. Bonnie Springs Family LP, 131 Nev. Adv. Op. 69, 356 P.3d
511, 518 (2015); Nanopierce Techs., Inc. v. Depository Tr. & Clearing Corp., 123 Nev. 362,
375–76, 168 P.3d 73, 82 (2007).

112 Bulbman, 108 Nev. at 111, 825 P.2d at 592 (defendant’s representations about cost
and the installation time were not actionable as they constituted “estimates and opinions based
on past experience with the system.” Similarly, representations as to the “reliability and
performance of the system constitute mere commendatory sales talk about the product
(‘puffing’), also not actionable in fraud.”); Bankcard Central, Inc. v. Gonzales (In re Gonzales),
2007 WL 7216267, at *1–2 (Bankr. S.D. Cal. Mar. 23, 2007) (citing cases).
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course of conduct.”113  Moreover, “[w]hen analyzing knowledge and intent, reckless disregard

for the truth of the representation or reckless indifference to the debtor’s actual circumstances

may support a § 523(a)(2)(A) claim.”114  Courts have generally accepted the Restatement’s

definition as to what suffices for knowledge of the false representation:  

[a] misrepresentation is fraudulent if the maker (a) knows or
believes that the matter is not as he represents it to be, (b) does not
have the confidence in the accuracy of his representation that he
states or implies, or (c) knows that he does not have the basis for
his representation that he states or implies.115

One may, therefore, make a fraudulent representation “without knowledge of its falsity, if the

person making it ‘is conscious that he has merely a belief in its existence and recognizes that

there is a chance, more or less great, that the fact may not be as it is represented.’”116 

Recklessness may also be probative of an intent to deceive.117  However, “recklessness

alone does not equate to fraudulent intent.”118  Rather, it must be viewed within the totality of the

relevant circumstances.119  Fraudulent intent may be proven by “evidence that tends to establish

what the debtor must have actually known when taking the injury-producing action.”120  It bears 

113 Hirth v. Donovan (In re Hirth), 2014 WL 7048395, at *10 (B.A.P. 9th Cir. Dec. 11,
2014) (citing Tallant v. Kaufman (In re Tallant), 218 B.R. 58, 66 (B.A.P. 9th Cir. 1998)).

114 In re Hirth, 2014 WL 7048395, at *10. 

115 Restatement (Second) of Torts § 526 (Am. Law Inst. 1977); see also Gertsch v.
Johnson & Johnson, Fin. Corp. (In re Gertsch), 237 B.R. 160, 168 (B.A.P. 9th Cir. 1999).

116 In re Gertsch, 237 B.R at 168 (quoting Restatement (Second) of Torts, § 526, cmt. e). 

117 Khalil v. Developers Sur. & Indem. Co. (In re Khalil), 379 B.R. 163, 174 (B.A.P. 9th
Cir. 2007).  

118 In re Hirth, 2014 WL 7048395, at *11.  

119 In re Gertsch, 237 B.R. at 167–68; see also Gotcher v. Duffie (In re Duffie), 531 B.R.
847, 858 (Bankr. D. Mont. 2015), aff'd, 2017 WL 5473879 (D. Mont. Nov. 14, 2017).  

120 Jett v. Sicroff (In re Sicroff), 401 F.3d 1101, 1106 (9th Cir. 2005) (quoting Carillo v.
Su (In re Su), 290 F.3d 1140, 1146 n.6 (9th Cir. 2002)).
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repeating that negligence in making a misrepresentation will support liability under Nevada law,

but it does not suffice to except the debt under § 523(a)(2)(A).121 

Plaintiffs also must prove that they justifiably relied on a debtor’s misrepresentation.122 

While many decisions focus upon the justification of a creditor’s reliance on a representation, it

remains necessary to show that the creditor actually relied upon the representation.123  “Reliance

on alleged misrepresentations presumes that a plaintiff has actually read or heard those alleged

misrepresentations in order to plead a cause of action for deceit.”124  Justifiable reliance focuses

upon what the creditor knew rather than what he or she should have known upon investigation of

the facts - unless the creditor had notice of the fraud.125  “Under the justifiable reliance standard,

the creditor may rely on a misrepresentation even if a reasonable investigation would have

uncovered the fraud.”126  The Supreme Court has stated that “[j]ustification is a matter of the

qualities and characteristics of the particular plaintiff, and the circumstances of the particular

121 Mortg. Guar. Ins. Corp. v. Pascucci (In re Pascucci), 90 B.R. 438, 444 (Bankr. C.D.
Cal. 1988) (“Negligent misrepresentation does not support a dischargeability claim.”); Ries v.
Sukut (In re Sukut), 357 B.R. 834, 840 (Bankr. D. Colo. 2006) (“A negligent misrepresentation
claim would not satisfy either subsection of Section 523(a)(2).”).

122 Field v. Mans, 516 U.S. 59, 69–76, 116 S.Ct. 437, 133 L.Ed.2d 351 (1995); Citibank
(South Dakota), N.A. v. Eashai (In re Eashai), 87 F.3d 1082, 1090–91 (9th Cir.1996). 

123 Restatement (Second) of Torts § 537(a) (Am. Law Inst. 1977) (to establish a
fraudulent misrepresentation, the creditor must prove that “he relie[d] on the misrepresentation
in acting or refraining from action ....”); Field v. Mans, 516 U.S. at 76 (“The subjectiveness of
justifiability cuts both ways, and reasonableness goes to the probability of actual reliance.”); see
also Meredith v. Weilburg, 2013 WL 5658181, at *6 (D. Nev. Oct. 15, 2013) (“because
Weilburg has failed to adequately plead that he actually relied on Meredith’s statements, he has
necessarily failed to adequately plead that his reliance was justifiable.”); Nev. Power Co. v.
Monsanto Co., 891 F. Supp. 1406, 1414 (D. Nev. 1995).

124 Nevada Pow. Co., 891 F. Supp. at 1414; In re Ekrem, 192 B.R. 982, 994 (Bankr. C.D.
Cal. 1996)(a “plaintiff must have actually relied, before the justifiable reliance requirement can
be met.”).

125 Field v. Mans, 516 U.S. at 69–76; In re Eashai, 87 F.3d at 1089.  

126 Takazawa v. Higashi (In re Higashi), 553 B.R. 153, 159 (Bankr. D. Haw. 2016) (citing
In re Eashai, 87 F.3d at 1089).
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case, rather than of the application of a community standard of conduct to all cases.”127 

Justifiable reliance is not without limits.  A creditor is still “required to use his senses, and

cannot recover if he blindly relies upon a misrepresentation the falsity of which would be patent

to him if he had utilized his opportunity to make a cursory examination or investigation.”128

Finally, both Nevada law and § 523(a)(2)(A) require a causal connection between the

wrongful conduct and the resulting damage.129  As the Nevada Supreme Court has explained,

“[t]he false representation must have played a material and substantial part in leading the

plaintiff to adopt his particular course; and when he was unaware of it at the time that he acted,

or it is clear that he was not in any way influenced by it, and would have done the same thing

without it for other reasons, his loss is not attributed to the defendant.”130 Under Nevada law,

cause to support a fraudulent misrepresentation claim requires both actual cause and proximate

cause:

To demonstrate actual cause . . ., the [plaintiff must] prove that, but
for the [misrepresentations and/or omissions] the [plaintiff’s
damages] would not have occurred.  The second component,
proximate cause, is essentially a policy consideration that limits a
defendant’s liability to foreseeable consequences that have a
reasonably close connection with both the defendant’s conduct and
the harm which that conduct created.

More particularly, . . . proximate cause [is] any cause which in
natural [foreseeable] and continuous sequence, unbroken by any
efficient intervening cause, produces the injury complained of and
without which the result would not have occurred.131

127 Field v. Mans, 516 U.S. at 71 (quoting Restatement (Second) of Torts, § 545A, cmt b
(Am. Law Inst. 1976)); see also In re Eashai, 87 F.3d at 1090.   

128 Field v. Mans, 516 U.S. at 71 (quoting Restatement (Second) of Torts, § 541, cmt a
(Am. Law Inst. 1976)). 

129  Lubbe, 91 Nev. at 600, 540 P.2d at 118; Slyman, 234 F.3d at 1085-86.   

130 Lubbe, 91 Nev. at 600, 540 P.2d at 118 (citing Prosser, Law of Torts, 714 (4th ed.
1971)).

131 Goodrich & Pennington Mortg. Fund, Inc. v. J.R. Woolard, Inc., 120 Nev. 777, 784,
101 P.3d 792, 797 (Nev. 2004) (quotations and citations omitted); see also Nelson v. Heer, 123
Nev. 217, 225–26, 163 P.3d 420, 426 (2007).
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Courts construing proximate cause under § 523(a)(2) similarly speak of requiring

plaintiffs to prove causation in fact as well as legal causation:

Assuming that the first 4 elements of fraud are proven by the
evidence, in order to prevail under § 523(a)(2)(A) Plaintiff still
must establish that its claim sought to be discharged arose from an
injury proximately resulting from its reliance on the representation
made with the intent to deceive. Britton v. Price (In re Britton),
950 F.2d 602, 604 (9th Cir.1991). “Proximate cause is sometimes
said to depend on whether the conduct has been so significant and
important a cause that the defendant should be legally
responsible.” Id. Moreover, as the United States Supreme Court
explained in Field v. Mans, 516 U.S. 59, 69, 116 S.Ct. 437, 443,
133 L.Ed.2d 351 (1995), a court may turn to the Restatement
(second) of Torts, “the most widely accepted distillation of the
common law of torts” for guidance on this issue.

The Restatement (second) of Torts (1976) explains that proximate
cause entails (1) causation in fact, which requires a defendant's
misrepresentations to be a “substantial factor in determining the
course of conduct that results in loss, § 546; and (2) legal
causation, which requires a creditor’s loss to “reasonably be
expected to result from the reliance.” § 548A. See also In re Creta,
271 B.R. 214, 220 (1st Cir. BAP 2002). In determining the
presence of proximate cause, however, courts must refrain from
relying on speculation to determine whether and to what extent a
creditor would have suffered a loss absent fraud. Siriani [v. NW
Nat’l Ins. Co of Milwaukee (In re Siriani), 967 F.2d 302, 306 (9th
Cir. 1992)].132

While the elements for fraudulent misrepresentation are essentially the same under

Nevada law and § 523(a)(2)(A), the burden of proving those elements is not.  To prove the

underlying debt under state law, Nevada requires that Plaintiffs prove their claims for fraudulent

misrepresentation by clear and convincing evidence.133  Under § 523(a)(2)(A), however,

Plaintiffs must prove the elements for nondischargeability of their debts by a mere

132 Northwest Pipe Fittings, Inc. v. Paddock (In re Paddock), 533 B.R. 798, 805 (Bankr.
D. Mont. 2015); see also Bestek Eng’g, Inc. v. Malyzsek (In re Malyzsek), 2017 WL 129904, at
*5 (Bankr. C.D. Cal. Jan. 12, 2017).  

133 Lubbe, 91 Nev. at 598, 540 P.2d at 117;  Bulbman, 108 Nev. at 110–11, 825 P.2d at
592, see also Thomas v. Beach (In re Thomas), 2018 WL 444187, at *7 (B.A.P. 9th Cir. Jan. 16,
2018) (“The elements of fraud under Nevada state law are essentially identical to the elements of
§ 523(a)(2)(A); however, the state law fraud claim uses a higher ‘clear and convincing’
evidentiary standard, whereas § 523(a)(2)(A) merely requires a preponderance of the
evidence.”).  
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preponderance.134  Where a creditor seeks to establish its underlying debt within a non-

dischargeability action, it appears that which burden of proof controls remains unsettled.135  For

the reasons explained below, the differences in the standard of proof do not affect the outcome of

Plaintiffs’ claims. 

Having considered the elements and standards for Plaintiffs’ claims for fraudulent

misrepresentation, the court turns to the separate variations of these claims advanced at trial. 

First, Plaintiffs contend that Guinn used Aspen to operate a Ponzi scheme.  Second, Plaintiffs

contend that Guinn is liable for his affirmative representations that Aspen would only broker

loans to the best borrowers and various representations that Steffora made in soliciting their

investments.  Third, Plaintiffs argue that Guinn used Aspen to fraudulently misrepresent that

there had been sufficient underwriting of the loans they brokered.  Fourth, they argue that Guinn

had Aspen conceal various facts that, if disclosed, were so material that Plaintiffs would not have

invested in the Challenged Loans.  Fifth, and finally, Plaintiffs contend that Guinn manipulated 

134 Grogan v. Garner, 498 U.S. 279 (1991) (establishing a preponderance of the evidence
standard for non-dischargeability fraud claims under 11 U.S.C. § 523(a)(2)(A)).  

135 United Tort Claimants v. Quorum Health Res., LLC (In re Otero Cty. Hosp. Ass'n,
Inc.), 2017 WL 5591399, at *5 (Bankr. D.N.M. Nov. 17, 2017) (noting question of applicable
standard of proof where underlying state law claim for fraudulent representation requires clear
and convincing evidence); see also Tammee McVey & Hon. Frank Koger, In a Proceeding to
Determine the Nondischargeability of a Debt under 11 U.S.C. § 523(a)(2)(A), Is the Burden of
Proof Always Merely Preponderance of the Evidence?, 11 NORTON BANKR. L. ADVISER 3,
6 (1995)(“Indeed, since Grogan was decided by the Supreme Court several bankruptcy courts
located in states in which the creditor has the burden to prove fraud by clear and convincing
evidence have applied the preponderance of the evidence standard in nondischargeability
proceedings in situations in which the creditor did not adjudicate the alleged fraudulent conduct
of the debtor in state court, but waited until the debtor filed for bankruptcy to contest the
dischargeability of the debt under section 523(a)(2)(A) of the Bankruptcy Code.”).  The court
notes that the claims of fraud under state law had been adjudicated prior to commencement of
the nondischargeability adversary action.  The question before the Supreme Court was whether
§ 523(a)(2)(A) independently required proof of fraud by clear and convincing evidence such that
the prior judgment was not entitled to preclusive effect.  Grogan did not address the question
presented here: does the underlying burden to prove fraud by clear and convincing evidence
under Nevada law apply to Plaintiffs’ obligation to establish a debt under § 523(a)(2)(A)?  
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the appraisals supporting the Challenged Loans to misrepresent the value of the collateral

securing those debts.  The court considers each of these arguments in turn.136   

1. Was Aspen a Ponzi Scheme?

Plaintiffs have consistently maintained that Guinn operated Aspen as a Ponzi scheme. 

Although not a recognized cause of action, proof of a Ponzi scheme conclusively establishes a

debtor’s fraudulent conduct - there is no such thing as a legitimate Ponzi scheme.137  Guinn’s

operation of a Ponzi scheme would also establish his individual liability.  The operator of a

fraudulent scheme cannot avoid individual liability simply by using an entity to conduct that

fraud.138  For this reason, the court begins its analysis by examining whether Aspen was a Ponzi

scheme.  

 “Generically, a Ponzi scheme is a phony investment plan in which monies paid by later

investors are used to pay artificially high returns to the initial investors, with the goal of

attracting more investors.”139  The Ninth Circuit has further described a Ponzi scheme as:

an arrangement whereby an enterprise makes payments to
investors from the proceeds of a later investment rather than from
profits of the underlying business venture, as the investors
expected. The fraud consists of transferring proceeds received

136  During trial Plaintiffs presented a slew of affirmative misrepresentations and
omissions.  The court has spent a considerable amount of time reviewing and re-reviewing the
record to understand the claims.  To the extent any of Plaintiffs’ claims or arguments are not
addressed, the court has rejected such claim or argument, and denies the same.  

137 See Hayes v. Palm Seedlings Partners-A (In re Agric. Research & Tech. Group, Inc.),
916 F.2d 528, 535 (9th Cir. 1990) (“[T]he debtor’s actual intent to hinder, delay or defraud its
creditors may be inferred from the mere existence of a Ponzi scheme.”); Johnson v. Nielson (In
re Slatkin), 525 F.3d 805, 814 (9th Cir. 2008); Barclay v. Mackenzie (In re AFI Holding, Inc.),
525 F.3d 700, 704 (9th Cir. 2008).

138 See Takiguchi v. MRI Int’l, Inc., 47 F. Supp.3d 1100, 1122 (D. Nev. 2014); Compton
v. Bonham (In re Bonham), 224 B.R. 114 (Bankr. D. Alaska 1998). 

139 Alexander v. Compton (In re Bonham), 229 F.3d 750, 759 n.1 (9th Cir. 2000); see also
U.S. v. Harder, 116 F. Supp. 3d 1197, 1226 (D. Or. 2015).  Different courts have applied
different definitions of “Ponzi scheme.” See Gold v. First Tenn. Bank, N.A. (In re Taneja), 2012
WL 3073175, *4-6 (Bankr. E.D. Va. July 30, 2012) (discussing varying definitions of “Ponzi
scheme”); Deangelis v. Rose (In re Rose), 425 B.R. 145, 152 (Bankr. M.D. Pa. 2010) (“One of
the struggles in this case has been to find a clear definition of the term ‘Ponzi scheme.’”).
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from the new investors to the previous investors, thereby giving
other investors the impression that a legitimate profit making
business opportunity exists, where in fact no such opportunity
exists.140

Accordingly, the “sine qua non of a Ponzi scheme [is] that returns to earlier investors

were paid by funds from later investors.”141  While the hallmark of a Ponzi scheme focuses upon

the use of later investors to pay prior investors, such schemes often share other similar traits,

including outsized returns to induce investors to participate.142  In the beginning, the Ponzi

scheme operator promptly pays the investors, often on a short term basis, to create the illusion of

a profitable business.143  Ultimately, Ponzi schemes collapse as they cannot find enough new

140 In re Agric. Research and Tech. Group, Inc., 916 F.2d at 531 (citing Cunningham v.
Brown, 265 U.S. 1, 44 S.Ct. 424, 68 L.Ed. 873 (1924)).  

141 S.E.C. v. Mgmt. Solutions, Inc., 2013 WL 4501088, at *19 (D. Utah Aug. 22, 2013).

142 In Wagner v. Cunningham (In re Vaughan Co. Realtors), 481 B.R. 752, 760 (Bankr.
D.N.M. 2012), the court observed:

Thus, in a typical Ponzi scheme, (1) the debtor receives funds from
investors (which can include parties loaning money to generate a
return); (2) investors are promised large returns for their investments;
(3) initial investors are actually paid the promised returns, which
attract additional investors; (4) returns to investors are not financed
through the success of the underlying business venture, if any, but are
taken from principal sums received from newly attracted investments;
and (5) the debtor induces investments through an illusion of paying
returns to investors from legitimate business activities.  

143  See Donell v. Kowell, 533 F.3d 762, 767 n.2 (9th Cir.2008) (quoting Wyle v. C.H.
Rider & Family (In re United Energy Corp.), 944 F.2d 589, 590 n.1 (9th Cir.1991)) (“A Ponzi
scheme is a financial fraud that induces investment by promising extremely high, risk-free
returns, usually in a short time period, from an allegedly legitimate business venture. ‘The fraud
consists of funneling proceeds received from new investors to previous investors in the guise of
profits from the alleged business venture, thereby cultivating an illusion that a legitimate
profit-making business opportunity exists and inducing further investment.’”); In re Taneja,
2012 WL 3073175 at *7 (“In a Ponzi scheme, the early investors are repaid their investment with
an unreasonable profit...  Early investors are preferred by the fortuity of timing.  They
unwittingly furthered the fraud by appearing to be satisfied investors.”). 
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investors to repay prior investors.144  As with all the elements of their claims, Plaintiffs bear the

burden to prove the existence of a Ponzi scheme in support of their efforts to establish a debt

incurred by fraud.145  

A substantial body of law has developed around Ponzi schemes in bankruptcy.  The

Ninth Circuit, and all other courts that have considered the matter, have held that proof of a

Ponzi scheme presumptively establishes a debtor’s intent to defraud creditors.146  This

presumption is typically employed by a chapter 7 trustee to avoid payments to the debtor’s 

investors as fraudulent.147  Plaintiffs argue that such an inference also establishes Guinn’s fraud

144 Merrill v. Abbott (In re Independent Clearing House Co.), 77 B.R. 843, 860 (D. Utah
1987) (“A Ponzi scheme cannot work forever.... The perpetrator ... must know all along, from the
very nature of his activities, that investors at the end of the line will lose their money.”). 

145 Donell v. Mojtahedian, 976 F. Supp.2d 1183, 1187 (C.D. Cal. 2013).

146 In re AFI Holding, Inc., 525 F.3d at 704 (“[T]he mere existence of a Ponzi scheme is
sufficient to establish actual intent under 548(a)(1) or a state’s equivalent to that section.”)
(internal quotation omitted); Perkins v. Haines, 661 F.3d 623, 626 (11th Cir. 2011)(“With
respect to Ponzi schemes, transfers made in furtherance of the scheme are presumed to have been
made with the intent to defraud for purposes of recovering the payments under §§ 548(a) and
544(b).”); S.E.C. v. Res. Dev. Int'l, LLC, 487 F.3d 295, 301 (5th Cir.2007) (“In this circuit,
proving that [an entity] operated as a Ponzi scheme establishes the fraudulent intent behind the
transfers it made.”); Wagner v. Olivia (In re Vaughan Co. Realtors), 500 B.R. 778, 788 (Bankr.
D.N.M. 2013); In re Indep. Clearing House Co., 77 B.R. at 860 (“One can infer an intent to
defraud future undertakers from the mere fact that a debtor was running a Ponzi scheme. Indeed,
no other reasonable inference is possible.”).

147 In re Bonham, 229 F.3d at 759; In re Agric. Research & Tech. Group, Inc., 916 F.2d at
531; In re Indep. Clearing House Co., 77 B.R. at 860-861.  Significantly, claims against a debtor
that operated a Ponzi scheme are limited to restitution of the principal amount invested on an
aggregate basis less the total monies received to ensure equitable treatment amongst the
investors/creditors of the Ponzi scheme.  Kowell, 533 F.3d at 771-72 (explaining the“netting
rule” applied to determine an investor’s claim in Ponzi scheme cases); In re AFI Holding, Inc.,
525 F.3d at 708-709.  The summaries of Plaintiffs’ investments establish that Charles and Donna
Ruthe individually, as well as CDR Investments, the Charles L. Ruthe IRA, Donna Ruthe and
Richard Acovino individually, and the Frank E. Granieri Revocable Trust received more than
they invested, and, therefore, would have no damages if Aspen was a Ponzi scheme.  Based on
the summaries provided in Guinn’s Closing Brief, it appears that only The Charles L. Ruthe
Trust, the Richard F. Acovino Irrevocable Trust, and Today’s Realty received less than they
invested in the aggregate.  See p. 23, supra.  
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for purposes of challenging the dischargeability of debts arising from the Ponzi scheme.148  

Plaintiffs attempt to paint Aspen’s entire business enterprise as a sham.  They begin by

arguing that Aspen offered them higher interest rates than they could have obtained via other

investment vehicles, ranging from 11.375% to 12% for first lien loans and 15.375% to 15.75%

for second lien loans.  They note that these rates far exceeded the interest rates for more

traditional debt instruments prevalent in 2005 to 2007.  Plaintiffs specifically point to the prime

interest rate, which ranged between 5.25% to 8.25% during this time frame.  They further note

that the 12 month LIBOR rate fluctuated between 3.271% to 5.4414%, and the one year treasury

bond rate ranged between 2.79% to 4.87%.149  

While Aspen offered interest rates significantly higher than these benchmarks, the court

rejects any suggestion that Aspen’s rates should have been closer to the cited benchmarks.  Such

argument ignores the inherent risk in hard money loans and highlights a point that was evident

throughout Donna’s testimony.  By the time Plaintiffs funded the Challenged Loans, they

discounted the risk inherent in hard money loans–especially those involved with second deeds of

trust.  Guinn’s expert witness testified that hard money loans typically offered interest rates

ranging from 12% to 15% for first deeds of trust and 15% to 20% for second deeds of trust.150 

Aspen’s interest rates accounted for this risk and were consistent with the interest rates offered

by other hard money lenders at the time.  

Plaintiffs next argue that Aspen effectuated a Ponzi scheme by engaging in a pattern of

serial refinancing that allowed borrowers to use loan proceeds to make payments to third party

lenders when they otherwise had no ability to do so.  Plaintiffs point to a number of Aspen’s

148 In re Bonham, 224 B.R. at 116 (debtor’s fraudulent transfers pursuant to a Ponzi
scheme also supported denial of discharge for defrauding creditors under § 727(a)(2)(A)); see
also Cohen v. De La Cruz (In re Cohen), 106 F.3d 52, 59 (3d Cir.1997) (citing Grogan, 498 U.S.
at 286-87) (“Where a debtor has committed fraud under the code, he is not entitled to the benefit
of a policy of liberal construction against creditors.”); but see In re Rose, 425 B.R. at 155
(finding that “a broad application of the Ponzi presumption is unnecessary and inappropriate” in
an action under § 523(a)).

149 Plaintiffs’ Closing Brief, ECF No. 359, at pp. 69-70.

150 Day 13 Trial Transcript, ECF No. 341 at 180:17-181:2.
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Loan Officer Analyses as evidence of serial refinancing.  These documents confirm that the

borrowers intended to use the loan proceeds to pay off pre-existing loans.  Even with the limited

sample size represented by the Challenged Loans, a number of the refinancings involved

Plaintiffs.  Plaintiffs believe that Guinn used Aspen to collect subsequent investor funds to pay

his prior investors and keep them satisfied.  There are several problems with Plaintiffs’

argument. 

First, Plaintiffs ignore the structure of the transactions in which they participated.  While

the parties speak of investments, Plaintiffs actually participated in syndicated loans brokered by 

Aspen.  Aspen was not the borrower.  Rather, Plaintiffs, and Aspen’s other investors, lent money

to third parties.151  Aspen only acted as a broker.  In this regard, there was nothing “phony” about

Aspen’s business; it solicited and brokered construction loans to actual contractors that were

engaged in actual construction projects.  Plaintiffs have never challenged the bona fides of the

borrowers or their businesses.  

Plaintiffs nonetheless argue that Aspen’s sequential financing enabled borrowers to use

the later loan proceeds to pay off prior loans.  But this is the very definition of bridge loans that

typically comprise part of a hard money lender’s portfolio.152  Aspen’s lending practice was a

common business model for hard money construction lenders, as reflected during Goldwater’s

testimony.  In short, hard money lenders rely upon the value of their collateral as the primary

assurance of repayment while attempting to either procure take-out financing or sell the property. 

Throughout the years prior to the Great Recession, Aspen’s borrowers paid the loans in various

manners including sales of the real property collateral,153 or loan buyouts from banks in which

151 Guinn did, however, have an ownership interest in some of these third-party entities
for which Aspen brokered loans.  Some of these Guinn-owned entities are the subject of this
opinion and are subsequently discussed as necessary.

152 A “bridge loan” is defined as “[a] short-term loan that is used to cover costs until more
permanent financing is arranged or to cover a portion of costs that are expected to be covered by
an imminent sale.”  BLACK’S LAW DICTIONARY 1078 (10th ed. 2014).

153 See Day 12 Trial Transcript, ECF No. 337 at 211:5-20 and 214:19-23.
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Aspen’s borrowers had good banking relationships.154  Other borrowers paid interest reserves

directly when the interest reserves were exhausted.155  Moreover, one loan was paid off from the

sale of a borrower’s business, which Guinn testified resulted in a payoff to Aspen of

approximately $54 million.156  Guinn’s undisputed testimony, therefore, reflects that there were

instances in which Aspen’s borrowers paid back its investors from sources other than subsequent

Aspen brokered loans.  

This point is confirmed by Plaintiffs’ own experiences.  Collectively they recouped their

entire principal plus interest on 105 loans, many of which came due before these Challenged

Loans, but some of which came due contemporaneously with the Challenged Loans.  There is no

evidence that all of these loans were paid off by other investors, though some admittedly were

rollovers.  This reveals a fundamental problem with Plaintiffs’ efforts to prove a Ponzi scheme;

they have presented no forensic analysis of Aspen’s finances and revenues.157 They made no

effort to define the universe of Aspen’s business and the alleged Ponzi scheme.  Plaintiffs failed

to state whether Aspen was always a Ponzi scheme, or when it became one.  Plaintiffs presented

limited evidence at trial regarding Aspen’s total business and focused almost exclusively upon

the Challenged Loans.  There is no evidence concerning other investors or other loans in which

154 See id. at 210:11-25.

155 See id. at 188:10-189:22; Day 13 Trial Transcript, ECF No. 341 at 15:4-16:2.

156 See Day 12 Trial Transcript, ECF No. 337 at 210:25-211:4.

157 Compare Kelley v. Opportunity Fin., LLC (In re Petters Co., Inc.), 550 B.R. 438, 443
(Bankr. D. Minn. 2016) (“The Trustee's forensic-accounting investigation revealed that there
were few or no underlying transactions in such goods over a decade or more, and the Petters
structure’s receipt and use of lenders’ cash infusions was parlayed as a Ponzi scheme.”); In re
Bonham, 251 B.R. 113, 137 (Bankr. D. Alaska 2000) (finding existence of a Ponzi scheme where
the chapter 7 trustee “substantially captured the dynamics of debtors’ business, and [did] not
grossly exaggerate [] the financial picture.”); Wiand v. Waxenberg, 611 F.Supp. 2d 1299 (M.D.
Fla. 2009) (detailing substantial financial evidence and analysis presented by plaintiff in support
of argument that defendant operated a Ponzi scheme); Fisher v. Sellas (In re Lake States
Commodities, Inc.), 272 B.R. 233, 246 (Bankr. N.D. Ill. 2002), aff'd sub nom. Fisher v. Page,
2002 WL 31749262 (N.D. Ill. Dec. 3, 2002) (the trustee failed to demonstrate that the debtors
operated a Ponzi scheme where the expert testimony presented relied upon a report that lacked
underlying admissible evidence and inadequate testing).
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Plaintiffs did not participate, or even the 105 loans that Plaintiffs helped fund that were

ultimately paid or rolled over. 

 Finally, there is another fundamental problem with Plaintiffs’ argument that Aspen was a

Ponzi scheme – each loan was secured by real property.  Plaintiffs do not deny that for each loan

they held valid deeds of trust against valuable real property.  Aspen additionally procured

guarantees from the borrowers’ principals, another fact Plaintiffs do not dispute.158  Though

neither the real property, nor the guarantees, covered Plaintiffs’ losses on 26 loans, this does not

mean that they were fraudulent or worthless when the loans were made.  Although Plaintiffs

accuse Aspen of failing to have an exit strategy, the collateral was always the ultimate exit

strategy.  Aspen’s investors had security to assure repayment for their loans.  This precludes any

finding that Aspen and/or Guinn relied upon later investors to pay earlier investors.  

In short, Plaintiffs have not carried their burden of proving that Aspen relied upon later

investors to fund the Challenged Loans.  Defaults on the Challenged Loans that came due within

the Great Recession did not transmogrify Aspen’s hard money lending practice into a Ponzi

scheme.  Accordingly, Plaintiffs have not established that Guinn defrauded them based upon the

existence of a Ponzi scheme.  

2. Affirmative Misrepresentations.

a. Guinn Represented That Aspen Would Place the Ruthes in Only
Good Loans With the Top Borrowers.

Plaintiffs contend that Guinn directly assured Charles and Donna at their first meeting

that Aspen would only place them with its “top borrowers.”  They consistently raised this

representation throughout trial.  Additionally, they contend that Guinn represented that they

would be placed in loans in which the Guinn family was also investing.  Donna testified several

times that this was important to both her and Charles.  Unlike other alleged misrepresentations, 

158 Plaintiffs argue that Aspen failed to conduct sufficient underwriting to verify each
guarantor’s financial ability to repay any defaulted loan.  However, Plaintiffs did not present any
evidence showing that any guarantor’s financial information was incorrect at the time of each
loan closing.
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there is no dispute that Guinn made these representations.  These representations, however, do

not rise to the level of being fraudulent misrepresentations.  

Most importantly, any statement that Charles and Donna would be placed only in loans

with the best borrowers were expressions of opinion rather than fact as is required to state a

claim for a fraudulent misrepresentation.159  Moreover, even if the court were to treat such

representation as one of fact, Plaintiffs have failed to establish that it was false.160  Plaintiffs

cannot simply rely upon defaults that occurred years after they began investing with Aspen to

establish the falsity of Guinn’s prior representations.  Plaintiffs were paid substantial sums on

105 of their Aspen-brokered loans prior to, during, and after entry into the Challenged Loans. 

This counters Plaintiffs’ argument.  

Similarly, the court finds no fraudulent misrepresentation as to any statement that

Plaintiffs would be placed only into loans in which the Guinns invested.  Donna testified that she

and Charles were originally told that members of the Guinn family would also invest in Aspen’s

loans, and that this was important to them.161  Yet there was no evidence that Guinn made such

representations on any specific Challenged Loan, much less that such representation was false. 

To the contrary, Guinn testified at trial that he and his family invested in numerous loans and has

submitted investor detail for investments he made through Aspen, as well as through a business 

159 Bulbman, 108 Nev. at 111, 825 P.2d at 592; Bankcard Central, Inc. v. Gonzales (In re
Gonzales), 2007 WL 7216267, at *1–2 (Bankr. S.D. Cal. Mar. 23, 2007).  

160 “‘It is hornbook law that an actionable misrepresentation must be made about past or
existing facts.’”  Herring Networks, Inc. v. AT&T Servs., Inc., 2016 WL 4055636, at *11 (C.D.
Cal. July 25, 2016) (quoting Samica Enters., LLC v. Mail Boxes Etc., USA, Inc., 637 F. Supp. 2d
712, 726 (C.D. Cal. 2008)) [emphasis omitted].

161  Day 8 Trial Transcript, ECF No. 321 at 215:8-14 (Donna’s testimony that when she
first invested she was told that the Guinn family would also invest in the loan); Day 9 Trial
Transcript, ECF No. 326 at 234:13-25.

47

Case 14-01007-btb    Doc 365    Entered 03/31/19 19:53:26    Page 47 of 115



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

entity, and by his parents.162  Plaintiffs have not pursued this argument in any detail, and have

failed to establish a specific affirmative misrepresentation.  

Finally, as to both alleged misrepresentations, it is unclear why Guinn’s representations

in 2000 should be deemed to be misrepresentations for loans that Plaintiffs funded in 2006 and

2007.

b. Representations Made by Steffora to Plaintiffs.

Plaintiffs contend that Aspen’s investment manager, Steffora, routinely made several

representations to them when she would call to solicit their investments in loans.  The evidence

reflects that as part of this solicitation, Steffora would sometimes represent the following:

1. The borrower was a “good pay” that always timely made payments.163

2. The Guinn family was also going to invest in the solicited investment.164

3. All loans were good loans.165

4.  Time was of the essence.166  

Plaintiffs have established generally that Steffora made such representations when

soliciting investments.  From this, they reason that such representations were made on each of

the Challenged Loans.  Even assuming that each of these representations was made as to each

individual loan, the claims suffer the same shortcomings as the affirmative misrepresentations 

162 Tr. Exs. 4308 (Investor detail for Aspen Financial); 4311 (Jeffrey and Monica Guinn
as custodians for Austin Guinn); 4312 (Jeffrey and Monica Guinn as custodians for Colton
Guinn), 4314 (Monica Guinn); 4320 (Investment Guys, LLC - Jeffrey Guinn); 4324 (Kenny and
Dema Guinn-Montreux Trust); 4325 (Jeffrey Guinn-IRA).

163 Day 8 Trial Transcript, ECF No. 321 at 134:7-15.

164 See note 160, supra; see also Day 8 Trial Transcript, ECF No. 321 at 193:23-194:14
(investor David Willden testified that Steffora would sometimes represent that the Guinn family
was also participating in loans).

165 See Day 8 Trial Transcript, ECF No. 321 at 161:25-162:4; Day 9 Trial Transcript,
ECF No. 326 at 188:10-17.

166 See note 54, supra.
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previously discussed: no evidence was presented that the representations were false or were the

proximate cause of Plaintiffs’ losses.  

The first and third representations that the borrower was a good pay and that the loans

were “good loans,” are merely derivations of the claims based upon Guinn’s assurances that

Plaintiffs would be placed only in loans with top borrowers.  As previously noted, however, such

claims are too ill-defined to be anything other than statements of opinion.  They are not

statements of fact that can support Plaintiffs’ misrepresentation claims.   Moreover, there is

nothing to suggest that any of the specific borrowers were not a “good pay” or “good loan” at the

time Plaintiffs invested.  The testimony at trial, and Plaintiffs’ investment history, shows that

Plaintiffs invested in loans with entities owned by individuals who repeatedly borrowed from

Aspen, albeit using differing entities often created for a single project.  Much was made of the

fact that Aspen did not have loans that defaulted prior to the Great Recession, and Plaintiffs’

investment history with Aspen between 2000-2005 supports this claim.  There is no evidence

that specific borrowers were not “good pays,” or that Aspen or Guinn had the necessary

fraudulent intent to deceive Plaintiffs by soliciting any specific loan.  Even in 2006, Plaintiffs

invested in numerous loans that paid off in 2007.  

As previously mentioned, the testimony at trial also established that Guinn and his family

regularly participated in Aspen’s brokered loans.  

With respect to Steffora’s representation that time was of the essence, Plaintiffs never

specifically addressed this during the trial, and no evidence was presented as to a specific

representation on any individual loan.  Assuming that a representation was made, again no

evidence was presented that any such representation was false, made with knowledge that it was

false, or made with an intent to deceive.  Nor is there any evidence that this representation,

which presumably also was made on the successful loans in which Plaintiffs invested through

Aspen, was the proximate cause of any losses on the Challenged Loans.

 c. Improper Use of Funds.

Plaintiffs also argue that Aspen and Guinn had a “pattern and practice” of authorizing

borrowers to use loan proceeds in manners that violated the applicable deeds of trust.  Aspen had
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its borrowers use a common twenty-five page form deed of trust.  At page four of that deed of

trust, Section 1.02(k) stated:

k) the proceeds of the indebtedness advanced by Beneficiary and
evidenced by the Note are to be used only for the purposes of
acquiring THE PROPERTY and reimbursement of capital
improvements made to THE PROPERTY.167

Plaintiffs contend that Aspen affirmatively misrepresented the borrowers’ use of the loan

proceeds.  The court agrees that not all of the loan proceeds were used for the acquisition of, and

improvements to, the real property.  Borrowers typically used loan proceeds from the Challenged

Loans to fund interest, pay loan costs, and pay off existing debt.  Such uses are not consistent

with Section 1.02(k) of Aspen’s deeds of trust.  Yet, there are several problems with Plaintiffs’

claim.  

First, the representation concerning the use of funds was made in the deeds of trust.  The

signed deeds of trust were provided to investors in the Closing Packages that Aspen sent after

the loan closed.  It necessarily follows that Plaintiffs could not rely upon any representation

made in a deed of trust they received after they had decided to invest and sent funds to Aspen. 

Equally as important, Plaintiffs, who did not receive the deeds of trust until after the fact, never

read them.  As such, Plaintiffs cannot establish that they relied on a false statement of fact based

on section 1.02(k) of the deeds of trust.168  

Second, Plaintiffs’ fundamental premise that Aspen never informed them of the actual

use of the loan proceeds is simply wrong.  The Loan Officer Analyses contained in the Opening

Packages routinely detailed the use of loan proceeds.  Based upon the testimony at trial, it is

clear that Plaintiffs did not want the Opening Packages before they invested.  Whether it was

167 Plaintiffs have cited the deed of trust Aspen sent Plaintiffs in the closing package for
the Flamingo/TC loan as an example of the deed of trust.  Tr. Ex. 2 at P0000104.  This appears
to be a representative example of Aspen’s form deed of trust and the challenged representation.  

168  Lubbe v. Barba, 91 Nev. 596, 600, 540 P.2d 115, 118 (1975) (“The false
representation must have played a material and substantial part in leading the plaintiff to adopt
his particular course; and when he was unaware of it at the time that he acted, or it is clear that
he was not in any way influenced by it, and would have done the same thing without it for other
reasons, his loss is not attributed to the defendant.”).
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Aspen’s or Plaintiffs’ idea to not deliver the Opening Packages before Plaintiffs decided to

invest, by the time they invested in the Challenged Loans this was clearly the accepted practice

agreed to by all involved.  Plaintiffs cannot choose to avoid the information provided by Aspen

only to then charge it with concealing such information.  Plaintiffs could have obtained the

Opening Packages before they invested but chose to not do so.  This is largely because Plaintiffs

did not want to read the information provided in the Loan Officer Analysis or the other

documents comprising the Opening Package, and indeed, similarly to the Closing Packages, they

never reviewed the documents in the Opening Packages when they received them after loan

closing.  Plaintiffs are nevertheless charged with the knowledge contained within the Opening

Packages. 

Finally, the court credits Guinn’s testimony that the deed of trust was a stock form used

by Aspen without realization of the significance of section 1.02(k).  While this may be negligent,

it does not establish fraudulent intent.  

For these reasons, Plaintiffs have failed to establish the elements necessary to prove that

Aspen misrepresented the borrowers’ use of the loan proceeds.  

3. Aspen’s Implied Representation That It Had Properly Underwritten the
Loans Plaintiffs Funded. 

In addition to affirmative misrepresentations, Plaintiffs also contend that Guinn used

Aspen to mislead them into believing that their investments had been subjected to a rigorous

commercial underwriting process.  They argue that they were lead to believe that Aspen had

stringent policies and procedures to ensure that it solicited financing in only the safest

investments for its investors.  Plaintiffs argue that Aspen was required to, among other things,

perform a feasibility analysis and determine the exit strategy for each loan, which Plaintiffs

claim Aspen never did.  Plaintiffs similarly maintain that Aspen mislead them by obtaining

personal guarantees on the Challenged Loans that ultimately turned out to be worthless. 

Plaintiffs contend that they did not learn of Aspen’s underwriting shortcomings until after the

parties’ business relationship deteriorated.    
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Plaintiffs’s claims for improper underwriting also sound in fraud, but differ slightly from

their claims for affirmative fraudulent representations.  A “ false representation is an express

misrepresentation, while a false pretense refers to an implied misrepresentation or conduct

intended to create and foster a false impression.”169  Often claims for false representations and

false pretenses are treated as the same, the difference lying in whether the representation was

affirmatively stated or implied.170  As one court has observed, “[t]he ‘conceptual difficulty

attending such a fine differentiation,’ however, leads courts to typically ignore the negligible

difference between the two phrases.”171  For purposes of this court’s analysis, the relevant point

is that the elements to be applied to Plaintiffs’ claims for false pretenses are the same five

elements that apply to their claims for false representation.172

Plaintiffs rely upon their expert, Coin, to establish their central premise that Aspen was

required to implement a stringent underwriting analysis.  Coin testified at length that Aspen’s

underwriting on the Challenged Loans fell woefully short.  Coin testified that Aspen ignored its

duty to determine and confirm the exit strategy on each of the Challenged Loans, including by

failing to confirm the guarantors’ ability to pay in the event of default, in lieu of its own self-

169 Reingold v. Shaffer (In re Reingold), 2013 WL 1136546, at *3 n.4 (B.A.P. 9th Cir.
March 19, 2013). 

170 Fain v. Webb (In re Webb), 349 B.R. 711, 716 (Bankr. D. Or. 2006) (“There is no
significant difference, however, between the terms ‘false pretenses,’ ‘false representation,’ and
‘actual fraud.’  Fraud includes false pretenses and false representation for dischargeability
purposes.”); Mandalay Resort Grp. v. Miller (In re Miller), 310 B.R. 185, 201-02 & n.28 (Bankr.
C.D. Cal. 2004). 

171 Shannon v. Russell (In re Russell), 203 B.R. 303, 312 (Bankr. S.D. Cal. 1996) (quoting
Nat’l Bank of N. Am. v. Newmark (Matter of Newmark), 20 B.R. 842, 854 (Bankr. E.D.N.Y.
1982)).

172 In re Dressler, 431 B.R. 127, 130 (Bankr. W.D. Pa. 2010) (quoting Wymard v. Ali (In
re Ali), 321 B.R. 685, 690 (Bankr. W.D. Pa. 2005) (“‘In order for a debt to be excepted from
discharge under § 523(a)(2)(A) as one for false pretenses, a creditor must, with respect to the
implied representation or conduct that is asserted to constitute the false pretenses, preponderantly
prove each of the elements that must be shown in order to prevail under § 523(a)(2)(A) with
respect to a false representation; stated differently, a § 523(a)(2)(A) cause of action predicated
upon false pretenses also requires ... a showing of justifiable reliance and causation of
loss.”)[internal citations omitted].
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interest in procuring additional closing and servicing fees.  Plaintiffs argue that Aspen should

have, among other things, not only audited the financials provided by the guarantors, but also

challenged the appraisals they received.  These arguments ignore the fundamental significance of

what it means to invest in a loan brokered by a hard money lender. 

The court rejects Plaintiffs’ claims sounding in false pretense based on Aspen’s failure to

implement an underwriting policy that was as stringent as banks offering more traditional loans. 

Plaintiffs fail to cite any authority in support of their theory, and the facts do not support a

finding that Aspen’s method of underwriting, standing alone, was designed to fraudulently

deceive investors, in general, or Plaintiffs, in particular.  

Plaintiffs also take issue with Aspen’s focus on the value of the real property collateral

gleaned through the appraisal. As with any hard money construction lender, the cornerstone of

Aspen’s underwriting was the appraisal.  Elliott’s testimony confirmed that it was her

responsibility to order or otherwise obtain an appraisal for each of Aspen’s loans.173  The

opening packages for the Challenged Loans confirms that Aspen had appraisals for each of those

loans, though, as later discussed, that does not necessarily mean that Aspen committed no

wrongdoing.  Nevertheless, Plaintiffs’ premise regarding Aspen’s absence of sufficient

underwriting in all aspects is untenable as a general proposition.  

Aspen was up front about the risks of investing in its hard money loans.  Indeed, the

significant risks were the basis for the high, short-term interest rates offered to its investors. 

Plaintiffs commonly chose to invest in the riskiest of Aspen’s hard money loans – those secured

by second deeds of trust.  Given that hard money lenders rely upon their collateral for assurance

of payment, investors willing to take a junior position in that collateral were exposed to

considerably more risk.  Plaintiffs were consistently willing to accept this risk and invest in

second deed of trust loans.174  Of the Challenged Loans, Plaintiffs invested in eighteen second

173 See note 13, supra.

174 See Day 4 Trial Transcript, ECF No. 308 at 26:5-10 (Steffora testified in the
affirmative in response to a question that she would disclose whether proposed loans involved
first or second deeds of trust.); Day 8 Trial Transcript, ECF No. 321 at 114:4-12 (Donna testified
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deed of trust loans.175  And of these eighteen second deed of trust loans, Aspen disclosed that

thirteen of these loans had loan-to-value ratios in excess of 90%, with five of these loans having

loan-to-value ratios in excess of 98%, including one loan with a disclosed 100% loan-to-value

ratio.176  

After fourteen days of testimony, the court is struck by Plaintiffs’ risk tolerance.  Based

upon the testimony presented, including that of Donna, the court concludes that by the time

Plaintiffs entered into the Challenged Loans, the only thing upon which Plaintiffs relied was the

receipt of timely payments from the previous loans brokered through Aspen.  Donna testified to

as much when she explained the significance that Steffora and Guinn “did what they said.”  She

emphasized that she and Charles always got the loan checks as promised.  Indeed, Donna agreed

that her and Charles’ experience with Aspen during the successful times was “systematic.”177 

When Charles testified during his depositions that he had become complacent with the Aspen

loans, the court views this to be exactly what he meant: given the payments of their prior loans,

Plaintiffs believed that they would always be paid on their investments regardless of the risks

involved.

 Plaintiffs chose to not review anything concerning the loans in which they invested.  

Rather, they believed that they would be paid because they had always been paid on the loans.  

Both Donna and Charles had considerable experience in real estate.  Charles was originally the

driving force behind the investments, and was a sophisticated businessman with considerable

that Aspen representatives disclosed the loan-to-value ratios of prospective loans during phone
solicitations.); see also Charles Ruthe Deposition Transcript, ECF No. 352-4 at 111:11-113:12
(acknowledging the increased risk attendant with second deeds of trust).

175 The second deed of trust loans were: Aspen Self Storage, Canyons Edge Homes,
Celebrate Investments, both Centennial Lamb loans, Christopher Homes Ridges, Coronado
Canyons, Coronado Eastern (60-00317-1), Coronado Horizon/Boulder, Flamingo/TC, Grand
Teton Residential, HDB, HK Investments, Milano Residences, Monarch Ridge Project, Pay Dirt
Development and Investment, Phillips Homes-Mountain’s Edge 1, and Rising Sun Land
Development Company.  

176 See pages 28-29.  

177  Day 8 Trial Transcript, ECF No. 321 at 138:19-139:22. 
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experience in finances and investing.  With eyes wide open, Plaintiffs willingly participated in

loans with thin and/or non-existent margins, presumably with the hopes of continuing substantial

returns they had enjoyed over their previous successful loans.  To the extent that there were any

implied representations regarding Aspen’s underwriting, there is no evidence that Plaintiffs

actually relied upon such representations.  In short, they relied upon nothing but their prior

payments on other loans brokered by Aspen.  Moreover, while Plaintiffs now challenge Aspen’s

underwriting, they have failed to show any overarching intent to defraud.  Consequently,

Plaintiffs cannot establish each of the element necessary to prove their false pretenses claim

under § 523(a)(2)(A). 

4. Concealed Facts.

 In addition to their claims for affirmative misrepresentation, Plaintiffs also assert that

Aspen fraudulently concealed numerous material facts to induce them to invest.  Courts have

long recognized that a debtor’s silence or omission of a material fact can constitute a false

representation if there is a duty to disclose.178  Under Nevada law, a claim for fraudulent

misrepresentation by fraudulent concealment has five essential elements, but they differ slightly

from those based upon an affirmative misrepresentation:  

(1) The defendant must have concealed or suppressed a material fact;

 (2) The defendant must have been under a duty to disclose the fact to the plaintiff;

 (3) The defendant must have intentionally concealed or suppressed the fact with the
intent to defraud the plaintiff, that is, he must have concealed or suppressed the fact
for the purpose of inducing the plaintiff to act differently than he would if he knew
the fact;

 (4) The plaintiff must have been unaware of the fact and would not have acted as he did
if he had known of the concealed or suppressed fact;

178 See Apte v. Romesh Japra, M.D., F.A.C.C., Inc. (In re Apte), 96 F.3d 1319, 1323 (9th
Cir. 1996); Nev. Power Co., 891 F. Supp. at 1415 (quoting Blanchard v. Blanchard, 108 Nev.
908, 839 P.2d 1320, 1322 (1992)); see also Restatement (Second) of Torts, § 551 (Am. Law Inst.
1977). 
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 (5) And, finally, as a result of the concealment or suppression of the fact, the plaintiff
must have sustained damages.179  

Nevada law also provides that “[e]ven in allegations of fraud based on concealment or

omission, reliance may be logically shown by proving that, ‘had the omitted information been

disclosed one would have been aware of it and behaved differently.’”180  The elements to except a

debt from discharge for fraudulent concealment under § 523(a)(2) generally track the elements

required under Nevada law to establish the underlying debt.181  However, the Ninth Circuit

recognizes that where a debtor conceals a material fact, there is nothing on which a plaintiff may

rely.182  In light of this, where a creditor asserts a claim under § 523(a)(2) based upon concealment:

positive proof of reliance is not a prerequisite to recovery.  All that
is necessary is that the facts withheld be material in the sense that a
reasonable investor might have considered them important in the
making of this decisions.  This obligation to disclose and this
withholding of a material fact establish the requisite element of
causation in fact.183

Under either Nevada law or § 523(a)(2), claims for concealment require that a plaintiff

establish that the defendant had a duty to disclose the omitted facts.184  The duty to disclose may be

proven by resorting to the Restatement (Second) of Torts § 551 (Am. Law. Inst. 1976) , which states,

in pertinent part:

179 Nev. Power Co., 891 F.Supp. at 1415 (citing Nevada Jury Instruction No. 9.03
(1992)). 

180 Id. (quoting Mirkin v. Wasserman, 5 Cal. 4th 1082, 1093, 858 P.2d 568, 574 (Cal.
1993)).

181 In re Apte, 96 F.3d at 1323; Wagner v. Malich (In re Malich), 2011 WL 3300818, at
*5 (B.A.P. 9th Cir. Mar. 15, 2011) (quoting Turtle Rock Meadows Homeowners Ass’n v. Slyman
(In re Slyman), 234 F.3d 1081, 1085 (9th Cir. 2000)).

182 See Duncan v. Fid. Nat’l Title Co. (In re Duncan), 2011 WL 3300162, at *6 (B.A.P.
9th Cir. Feb. 4, 2011) (citing Binder v. Gillespie, 184 F.3d 1059, 1064 (9th Cir.1999)).

183 In re Apte, 96 F.3d at 1323 (quoting Affiliated Ute Citizens v. United States, 406 U.S.
128, 153-54, 92 S.Ct. 1456, 1472, 31 L.Ed.2d 741 (1972) (citations omitted)).  

184 See Thomas v. Kenmark Ventures, LLC (In re Thomas), 2017 WL 1160868, at *5-6
(B.A.P. 9th Cir. March 28, 2017); Nev. Power Co., 891 F.Supp. at 1415.
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(2)  One party to a business transaction is under a duty to exercise
reasonable care to disclose to the other before the transaction is
consummated, 

(a)   matters known to him that the other is entitled to know
because of a fiduciary or other similar relation of trust and confidence
between them; and 

(b)  matters known to him that he knows to be necessary to
prevent his partial or ambiguous statement of the facts from being
misleading; and

. . .

(e)  facts basic to the transaction, if he knows that the other is
about to enter into it under a mistake as to them, and that the other,
because of the relationship between them, the customs of the trade or
other objective circumstances, would reasonably expect a disclosure
of those facts.

Plaintiffs have uniformly insisted that despite Guinn’s lack of day-to-day involvement with

their investments, he was their fiduciary, and, therefore, subject to an overarching duty to disclose

all facts material to their investments.  Plaintiffs rely upon NEV. REV. STAT. 645B.0147(1),185 which

provides that “[i]n addition to any other duties set forth in this chapter, any person licensed pursuant

to this chapter has a fiduciary obligation to a client.”  The statute specifically provides that the

fiduciary’s duty of good faith and fair dealing includes the disclosure of “any material fact that the

person knows or should know may affect the client’s rights or interests or the ability to obtain the

intended benefit from the mortgage transaction.”186 

Guinn points out that Nevada’s statutory codification of this fiduciary duty did not occur

until 2009, two years after Plaintiffs’ last investment.187 Yet, Guinn conceded at trial that as a

185 NEV. REV. STAT. § 645B contains provisions governing mortgage brokers and
mortgage agents. 

186 NEV. REV. STAT.  § 645B.0147(3)(d).

187 Plaintiffs’ expert witness report appeared to rely on the statutory fiduciary duty under
NEV. REV. STAT.  § 645B.0147.  However, that statutory fiduciary duty was not effective until
October 1, 2009, and therefore may not retroactively form the basis of any alleged failure by
Guinn in 2006 or 2007 regarding the Challenged Funds.  See 3685 San Fernando Lenders, LLC
v. Compass USA SPE LLC (In re USA Comm. Mortg. Co.), 802 F. Supp. 2d 1147, 1158 n.2 (D.
Nev. 2011) (“On May 26, 2009, the Nevada legislature enacted [NEV. REV. STAT. § 645B.0147]
that expressly imposes a ‘fiduciary obligation’ on Nevada licensed mortgage brokers.”).  When
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mortgage broker, he owed a fiduciary duty to investors on Aspen-brokered loans.188  Therefore, for

purposes of this analysis, the court accepts Guinn’s concession that he was a fiduciary.  

Plaintiffs contend that Guinn, through Aspen, concealed the following: (1) borrowers’

inabilities to pay off loans that never should have been funded; (2) Aspen’s waiver of the right to

foreclose on several loans that were junior to loans made by Ohio Savings Bank (“Ohio Savings”);

and (3) flaws with the appraisals Aspen obtained to support the challenged loans.  Plaintiffs’

arguments concerning the appraisals require a specific analysis of the individual loans and are

discussed separately.  

a. Destined to Fail/Should Never Have Been Made/Borrower Could Not
Pay.

Plaintiffs generically contend that Aspen concealed from them that certain loans should

never have been made because the borrowers were unable to pay, and they were destined to fail. 

The essence of this argument is set forth in their Closing Brief:

Guinn made loans to borrowers whom he knew could not debt
service.  He made loans with false, invalid, or “steered” appraisals.
He made loans at full 100 percent loan to value on properties where
the appraised “highest and best use” was to simply “sit and hold” the
property until market conditions improved before any
development.189 

Plaintiffs specifically identify the following loans that “Guinn knowingly closed ... [that] should

have never been made: Coronado Eastern, Aspen Self Storage, Monarch Ridge, Centennial Lamb,

Grand Teton, City Crossing 9, City Crossing 10, and Pay Dirt.”190

confronted with this information on cross-examination, Plaintiffs’ expert witness relied on his
experience in concluding that Guinn and Aspen were nevertheless subject to a fiduciary duty that
they violated.  See Day 7 Trial Transcript, ECF No. 318 at 8:25-14:12.  The court need not
resolve the seemingly inconsistent testimony provided by Plaintiffs’ expert witness, however,
because Guinn conceded that he had a fiduciary duty to investors in Aspen-brokered loans.  See
note 189, infra.

188 Day 12 Trial Transcript, ECF No. 337 at 16:14-18 and 20:10-21:9.

189 Plaintiffs’ Closing Brief, ECF No. 359 at 51.  

190 Plaintiffs’ Closing Appendix, ECF No. 360 at 51.
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Plaintiffs do not articulate their claim well.  As previously noted, criticisms of the appraisals

are dealt within a separate section below, but the court does not understand the criticism of the sit

and hold strategy that Plaintiffs failed to develop.  To the extent this argument constitutes a separate

basis for their claim of fraudulent concealment, Plaintiffs have failed to prove that anything was

concealed.

Nor did Plaintiffs develop their claim that the identified loans were destined to fail in any

specific, detailed manner.  Plaintiffs’ Appendix, which was filed contemporaneously with their

Closing Brief, provides some insight.  In their discussions of these loans, Plaintiffs argue that Aspen

should have realized that the national economy and the local real estate market were slowing down. 

In short, Plaintiffs argue that Guinn should have known that the value of the underlying collateral

would not continue to appreciate in value.  However, that was the purpose of the appraisal –  to

value the collateral.  Aspen advised its investors of the resulting loan-to-value ratios.  Admittedly,

Aspen brokered a number of loans with a total loan-to-value ratio in excess of 90% of the secured

debt.  But, Aspen disclosed the debt and the resulting loan-to-value ratio.  Undaunted, Plaintiffs

continued to invest and thereby chose to accept that risk without getting, much less reading, the

Opening Packages.   

Aspen, acting through Guinn, did continue to broker exceedingly aggressive loans, several

of which had been refinanced multiple times.  The Coronado Eastern, Grand Teton and Centennial

Lamb loans appear to be problem loans that the borrowers needed to refinance in order to use the

resulting equity to make continued interest payments.  Aspen obtained appraisals that nominally

supported such financing, albeit at very high loan-to-value ratios.  But Plaintiffs chose to invest in

these loans knowing that the Coronado Eastern first deed of trust loan had a loan-to-value ratio of

85%, and the second deed of trust loan was at 95% loan-to-value.  The Grand Teton loan also had

a 95% loan-to-value ratio.  Similarly, Plaintiffs knew that both Centennial loans had whopping 99%

loan-to-value ratios.  Finally, Aspen disclosed that the Pay Dirt loan was at 100% loan-to-value. 

Yet, Plaintiffs continued to invest.  

Most of Plaintiffs’ remaining comments regarding the other loans identified as “destined to

fail” sound merely of criticism.  This is clearly the case with the two City Crossing loans, both of
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which were first deeds of trust loans with 63% loan-to-value ratios, and Monarch Ridge which had

an 83% loan-to-value ratio.  Plaintiffs fail to establish why these loans were destined to fail as a

matter of fact at the time they were made.  

The most problematic loan in this category is the one made to Aspen Self Storage.  Plaintiffs

argue that the borrower’s income was insufficient to service the existing first and second deeds of

trust, and Aspen concealed that the loan was destined to fail as a result.  Coin relied upon the

estimated net operating income as described in the appraisal for the project to determine Aspen Self

Storage’s ability to service the secured debt.  Coin’s calculation of the annual debt service for both

the first and second deeds of trust totaled $737,255, whereas the appraisal calculated Aspen Self

Storage’s annual net operating income at $495,563.191  As a result, Coin concluded that Aspen Self

Storage had a negative annual cash flow of $241,692.192  

Despite Coin’s calculation of estimated negative annual income, Aspen Self Storage made

its interest payments beyond the original term of the loan.  Indeed, Aspen Self Storage made interest

payments until June 2008, approximately twenty-two months after the loan was brokered.193  

Plaintiffs contend that they should have been told that the borrower’s income was insufficient

to service the secured debt along with an analysis of how the borrower would be able to make the

necessary payments in light of this.  In this regard, Plaintiffs equate Coin’s estimation of Aspen Self

Storage’s negative annual income with an inability to service its debt.  Yet, Aspen Self Storage was

able to make its interest payments.  No evidence was presented to explain how Aspen Self Storage

was able to service its secured debt during the term of the loan while operating with a substantial

negative annual net income:  

Q:  Okay. So you don't actually know for sure whether or not the
actual debt service that was being paid out in August of 2006,
or even in 2007 for that matter, actually led to a negative cash
flow with respect to the property, correct?

191 Day 5 Trial Testimony, ECF No. 314 at 82:6-10 and 83:2-10; see also ECF No. 318 at
126:9-127:8.

192 Day 5 Trial Testimony, ECF No. 314 at 83:2-10.

193 Defendant’s Closing Brief, ECF No. 361 at 70 (citing to Tr. Ex. 1535 (P020305-06)).
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A: But from an underwriting standpoint you had –

Q: That's not what I'm asking, sir. I'm asking do you --

A: Yes, you're right.194

Coin relied upon estimates of income and expenses within a 2004 appraisal to establish

Aspen Self Storage’s net income in 2006.  Plaintiffs then use the estimated net income to establish

that the borrower could not service its debt from its operations, and argue that Guinn fraudulently

concealed this fact.  The court agrees that it would be fraud if Guinn knew that Aspen Self Storage

did not have the ability to service its debt at the time investors were solicited for the loan and failed

to disclose such knowledge.  But Plaintiffs have failed to prove either that Aspen Self Storage could

not service its debts or that Guinn knew this.  While Coin was entitled to rely upon the 2004

appraisal to formulate an opinion, this is exactly what it was: an opinion.  There was no evidence

of Aspen’s Self Storage’s actual finances, and the court is not inclined to base a finding of fraud

upon an estimate.  This is all the more problematic given that Aspen Self Storage actually made its

interest payments beyond the original term of the loan.  Plaintiffs have failed to establish that the

loan to Aspen Self Storage was destined to fail.

For these reasons, Plaintiffs have not proven their claims that Guinn concealed that the loans

involving Coronado Eastern, Aspen Self Storage, Monarch Ridge, Centennial Lamb, Grand Teton,

City Crossing 9, City Crossing 10, and Pay Dirt were destined to fail and those borrowers could not

make their term payments.

 b. Intercreditor Agreements.

Several of Plaintiffs participated in second deed of trust loans made to Flamingo/TC,

Christopher Homes Ridges, and Canyons Edge Homes (60-00304-2).  Each of these projects were

encumbered by first deeds of trust in favor of Ohio Savings.  Under the terms of Ohio Savings’

financing, Aspen was required to agree to a “standstill” provision for its junior encumbrances on

these loans.  Consistent with this requirement, Aspen entered into separate Intercreditor Agreements

after the closing of these loans that stated in pertinent part: 

194 Day 7 Trial Testimony, ECF No. 318 at 128:25-129:2-6.
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3.     Holders and Borrowers hereby subordinate any and all Claims
(as hereinafter defined) now or hereafter owing to Holders by
Borrower and Guarantor to any and all Claims of OSB, and agree that
all Claims of OSB shall be paid in full before any payment may be
made on any Indebtedness (as hereinafter defined) of Borrower or
Guarantor to Holders. Holders agree not to enforce or to apply any
security, now or hereafter existing, or to sue upon or collect or
receive payment of, and Borrower agrees not to pay to Holders any
such Claims until all Indebtedness of Borrower to OSB  shall have
been paid in full; provided, however, that so long as no Event of
Default shall have occurred under any Claims of OSB, Borrower may
pay and Holders may receive: 

       (a) scheduled payments of interest and principal on Claims of
Holders; and 

        (b) payments of principal required of the Borrower for a release
of all or any portion of the Property from the Subordinated Deed of
Trust.195

Per the plain language quoted above, the Intercreditor Agreements precluded investors participating

in these second deed of trust loans from foreclosing upon these projects until Ohio Savings was paid. 

Guinn concedes that Aspen did not disclose these standstill agreements to its investors in the

Loan Officer Analysis.196  Plaintiffs argue that Aspen’s failure to disclose its intent to enter into

these agreements at the time it solicited the three loans was material, and they would not have

invested if they had known of the standstill provision.  Guinn does not dispute that the standstill

provision was material.197  Instead, he argues that the investors expressly authorized Aspen to enter

into such agreements pursuant to subordination agreements they signed.198  Guinn’s argument misses

the point.  Any pre-authorization to enter into some form of subordination agreement does not

absolve Aspen from its duty to disclose the need to enter into the standstill provision at the

solicitation stage. Accordingly, the court finds that Aspen had a duty to disclose the standstill

agreements as a basic fact for these loans.  Both Aspen and Guinn failed to do so. 

195 Tr. Ex. 15 at ¶ 3; see also Tr. Ex. 173 at P001626 and ¶ 3 (listing AmTrust, formerly
known as Ohio Savings, as the counter-party).

196 See Day 12 Trial Transcript, ECF No. 337 at 173:13-19 and 239:17-240:7.

197 See id. at 174:2-10.

198 See id. at 161:3-162:12.
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However, the record on other second deed of trust loans amply demonstrates that the inability

to foreclose did not cause Plaintiffs’ losses on these three loans.  Plaintiffs were part of much larger

groups of syndicated investors and were individually unable to compel the commencement of

foreclosure.  Rather, a majority of the investors on that loan would need to authorize commencement

of foreclosure.  There is no evidence that this would have happened on these loans notwithstanding

the existence of the standstill agreement.  Moreover, any foreclosure of these second deeds of trust

would still have been subject to Ohio Savings’ first deed of trust.  There is no evidence that

Plaintiffs would have been able to address the obligations on the first deeds of trust to forestall their

losses on these three loans.    

Plaintiffs make a different argument as to causation.  They argue that they would not have

invested in these three loans if they had known that Aspen would enter into the Intercreditor

Agreements.  Plaintiffs rely upon Donna’s testimony to establish this point.  This strikes the court

as second-guessing, and the overwhelming evidence at trial contradicts this testimony.  Over this

time, Plaintiffs became willing to invest in second deeds of trust with loan-to-value ratios over 90%

based only upon a phone call in which they were told, in pertinent part, the identity of the buyer, the

appraised value of the real property, and the loan-to-value ratio.  As Charles testified in his

depositions, he, and by extension all Plaintiffs, became complacent based upon the prior loan

payments received.  Plaintiffs’ arguments to the contrary are simply not credible.  The court,

therefore, discredits Plaintiffs’ statements that they would not have invested in these three loans if

they had been aware of Aspen’s intent to enter into these Intercreditor Agreements with Ohio

Savings. 

For these reasons, Plaintiffs have failed to prove that: (1) Aspen, acting through Guinn, had

an intent to deceive Plaintiffs by failing to disclose the Intercreditor Agreements; and (2) the failure

to disclose the Intercreditor Agreements proximately caused their damages on these loans.

5. Appraisals and Misrepresentations of Value of Collateral.

At trial, and in their Closing Briefs, Plaintiffs focused considerable attention on Aspen’s

appraisals and offered numerous challenges to the same.  Plaintiffs argue that Aspen, through Guinn,

systematically: (1) misrepresented the current values of the collateral on these loans; (2) failed to
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disclose that the loans would not achieve the appraised values by the maturity date; and (3) steered

appraisals.  Plaintiffs again argue that this pattern of manipulation of the appraisal process

establishes that Guinn used Aspen as a front for his fraudulent scheme.  They base their argument

on the opinion of their expert that appraisals are easily manipulated.199  They contend that Guinn

instructed appraisers as to the value Aspen needed to support the loan, and that the appraisers

complied.  They further note that Aspen relied upon appraisals that were not conducted under the

Uniform Standards of Professional Appraisal Practice (“USPAP”), and, on some loans, Guinn would

cobble a value from other appraisals in an attempt to defraud Aspen’s investors.  

Plaintiffs again draw examples from several of the Challenged Loans and offer them as

evidence of a pervasive fraudulent scheme to manipulate the appraisal process.  The court remains

unpersuaded that the various challenges they raise establish any general fraudulent scheme.  As

discussed in further detail below, Plaintiffs’ examples of fraud simply do not apply across the board,

even when measured against the Challenged Loans.  And again it bears repeating that Plaintiffs

focus only upon these 26 Challenged Loans while ignoring the other 105 successful loans in which

Plaintiffs invested through Aspen over a period of six or seven years.  The limited sample of

appraisals presented does not provide the court with a sufficient basis to conclude that Aspen

engaged in a system-wide fraudulent scheme.  

Plaintiffs specifically argue that Guinn represented that the values given to them were the

present fair market value of the real property serving as collateral for the loans sought. 

Unfortunately, Plaintiffs failed to present evidence of any specific representations as to value on any

of the Challenged Loans other than the appraised value itself, which were taken from the Loan

Summary and Loan Officer Analysis for each of the Challenged Loans.  Plaintiffs never read these

documents but instead relied, in part, upon the stated appraised value and loan-to-value ratios

communicated during Steffora’s phone solicitations.  Plaintiffs committed to participate in the

Challenged Loans based on the information presented during those calls. While it is clear that

199 Plaintiffs’ Closing Brief, ECF No. 359 at 47 n.97 (citing Day 6 Trial Testimony, ECF
No. 316 at 119:13-120:9, though the Closing Brief incorrectly lists the page number as being
116).
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Steffora, or other Aspen representatives, advised Plaintiffs of the appraised value during these calls,

there is no testimony or other evidence as to any other statements or representations as to value or

the appraisals made during these calls.  

Plaintiffs argue that in this absence of evidence, the court must infer that Aspen represented

that the real property was valued “as is.”  They offer testimony from their experts and Guinn that

Plaintiffs could assume the property was valued “as is” absent additional disclosure to the contrary. 

Plaintiffs also point to Aspen’s Investors’ Loan Package Acknowledgment forms in which Plaintiffs

would represent the receipt of, or waived receipt of, the appraisal and various other documents and

signed their agreement to the following statement:

I (We) also certify that I (We) believe the above information received to be accurate
and have made the loan decision of my (our) own free will.  The appraisal presented
to me (us) indicates the Fair Market Value of the subject property to be [$            ]
and I (we) agree that this presently is the Fair Market Value of the property.200 

These arguments do not prove Aspen represented that all of the properties were valued “as

is.”  The reality remains that there is no direct evidence as to what was said to Plaintiffs at the time

Aspen solicited their investments and told them the appraised value.  It remains Plaintiffs’ burden

to prove that Aspen misrepresented the valuations.  They have not done so.

Plaintiffs’ reliance on the Investors’ Loan Package Acknowledgment forms to establish a

misrepresentation of value is similarly unavailing.  There is no evidence that Plaintiffs read any

documents before agreeing to fund the Aspen brokered loans.  Indeed, the only evidence on this

point is Donna’s testimony to the contrary.  Although Plaintiffs signed these documents, there is no

evidence that they actually read the Investors’ Loan Package Acknowledgment.201 

200 For some of the Investors Loan Package Acknowledgment forms on the Challenged
Loans, see Ex. Nos. 4, 5, 6, 7, 99, 100, 137, 138, 139, 167, 219, 291, 447, 448, 449, 502, 503,
584, 651, 683, 684, 794, 837, 882, 883, 884, 885, 886, 887, 915, 951, 995, 996, 997, 1029, 1077,
1078, 1134, 1135, 1136, 1200, 1246, 1284, 1303, 1341, and 1359.

201 What is clear, however, is that Plaintiffs did not receive the Opening Packages until
after each of the Challenged Loans closed, and Plaintiffs signed a document in which they
agreed to waive their receipt of documents prior to the loan closing.  Therefore, even if a
misrepresentation occurred, Plaintiffs could not prove that they relied on information presented
in documents they waived the right to receive and did not review.
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 The parties have placed the signed Investors’ Loan Package Acknowledgment forms for the

Challenged Loans into evidence.  Unfortunately, Plaintiffs have not proven the exact date they

forwarded their investment funds to Aspen for any of the Challenged Loans.  The court concludes

that the recording of the deed of trust against the collateral is the last possible date by which

Plaintiffs could have funded their loan participation, though they likely sent their portion to Aspen

much earlier.  Comparing the dates Plaintiffs signed the Investors’ Loan Package Acknowledgment

forms against the dates the respective deeds of trust were recorded, the court finds that Plaintiffs

never signed the forms before the date the deeds of trust were recorded with one exception - the

earliest of the Challenged Loans.  Indeed, Plaintiffs signed 20 of the Investors’ Loan Package

Acknowledgement forms after the deeds of trust had been recorded.202  Plaintiffs signed the five

202 The court has reviewed the individual Investors Loan Package Acknowledgment to
ascertain that applicable dates for when those documents were signed.  As multiple Plaintiffs
often participated in any single loan, there was some variation when each Plaintiffs signed the
document.  For every loan other than Canyon Edge Homes ( Loan No. 20-00080-4), where there
were multiple investors each document was either signed on the date the deed of trust was
recorded or sometime afterwards.  With the Canyon Edge Homes loan, the Ruthe Trust signed
the document the day the deed of trust was recorded, while CDR signed the document one day
after the deed of trust was recorded.  Again, the exact date for each investor is not the point. 
Rather, as a whole there was a clear pattern that Plaintiffs signed the Investors Loan Package
Acknowledgments well after they committed to fund a loan:   

Loan Loan No.
D/T

Recorded
Loan Ackn

Form
Days from D/T

to Docs.

 Pay Dirt Dev. 60‐00272‐6 1/18/2006 1/10/2006 ‐8

 Milano Residences 60‐00277‐1 3/28/2006 3/31/2006 3

 Celebrate Properties 10‐00326‐0 6/19/2006 6/22/2006 3

 Celebrate Homes 46 10‐00325‐9 7/12/2006 7/14/2006 2

 Aspen Self Storage 60‐00292‐2 8/4/2006 8/7/2006 3

 Flamingo T/C 60‐00294‐6 9/19/2006 9/28/2006 9

 HDB, LLC 60‐00301‐7 11/28/2006 11/30/2006 2

 Celebrate Investments 60‐00302‐4 12/28/2006 1/2/2007 5

 Celebrate Investments 10‐00337‐1 12/28/2006 1/3/2007 6

 Canyons Edge Homes 20‐00080‐4 1/26/2007 1/26/2007 0

 Canyons Edge Homes 60‐00304‐2 1/26/2007 1/29/2007 3

 HK Investments 60‐00311‐3 2/5/2007 2/5/2007 0

 Rising Sun Land Dev. Co. 60‐00310‐4 2/16/2007 2/16/2007 0

 Golshan Weber, et. al 80‐00064‐0 2/23/2007 3/2/2007 7

 Coronado Eastern 60‐00317‐1 3/30/2007 4/3/2007 4
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forms on the days that the deeds of trust were recorded, and one eight days prior to the recording of

the deed of trust.   

It remains unclear if Plaintiffs ever actually read the representation that the stated values used

in the Investors’ Loan Package Acknowledgment was the present fair market value of the real

property serving as collateral.  If Plaintiffs did read this statement, however, the only evidence

before the court is that they did so either when the deed of trust was recorded or thereafter based

upon the dates on these forms.  The court concludes Plaintiffs have failed to establish an actionable

misrepresentation on any of the Challenged Loans as the only evidence before the court suggests

that Plaintiffs looked at the Investors’ Loan Package Acknowledgment, if at all, well after they had

invested through Aspen.  It follows that Plaintiffs never actually relied upon the representation

contained in those documents that the stated value was actually the present fair market value of their

collateral.  Put another way, Plaintiffs have failed to prove that Aspen made a misrepresentation of

present fair market value on which they relied at the time they made their investments.  

The court also finds that Plaintiffs have failed to prove a general intent to defraud as to the

appraisals as well.  The court has reviewed the Loan Officer Analysis placed into evidence for each

of the Challenged Loans.  Each contained some reference to the appraised value, and typically

included some part of the appraisal in the Opening Package.203  The appraisals often included several

 Coronado Eastern 80‐00065‐1 3/20/2007 5/29/2007 70

 City Crossing 9 10‐00338‐8 4/13/2007 4/16/2007 3

 City Crossing 10 10‐00343‐3 4/13/2007 4/16/2007 3

 Christopher Homes Ridges 60‐00320‐2 4/27/2007 5/1/2007 4

 Grand Teton Res 60‐00318‐2 5/2/2007 5/2/2007 0

 Coronado Canyons 60‐00321‐3 5/4/2007 5/8/2007 4

 Monarch Ridge Project 60‐00313‐5 5/25/2007 5/29/2007 4

 Coronado Horizon/Boulder 60‐00322‐4 5/30/2007 5/31/2007 1

 Centennial Lamb 60‐00324‐8 6/1/2007 6/4/2007 3

 Centennial Lamb 60‐00323‐5 6/15/2007 6/18/2007 3

 Phillips Homes‐Mountain Edge 60‐00326‐0 6/29/2007 6/29/2007 0

203 Opening Packages were not included as exhibits for three of the loans, and the Loan
Officer Analyses included as exhibits appeared to be incomplete as they did not include appraisal
excerpts.  See Celebrate Properties (Tr. Exs. 788 and 3953),  Celebrate Homes 46 (Tr. Ex. 912),
and Pay Dirt Development & Investment (Tr. Ex. 1353).
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means to value the real property, including “as is,” “as complete,” or “as stablilized.”  Invariably,

Aspen used the highest valuation available.  Still, the Loan Officer Analysis often stated the basis

upon which the real property was being valued, whether “as is,” “as complete,” or “as stabilized.”204 

The basis for the selection was usually terse at best.  Yet, the valuations were consistent with the

appraisals and aligned with the basis stated in the appraisals for the valuations.  The discussions in

the Loan Officer Analyses for the Challenged Loans further negates Plaintiffs’ argument that Aspen

misrepresented the valuations or intended to defraud their investors by misrepresenting their

valuations.  

Aspen did not operate a scheme to defraud investors through its use of appraisals, but it

would often select the valuation to be given to their investors from a choice provided by their

appraiser.  The options depended upon whether the project would be completed, sold in bulk, and,

in some cases, whether it would progress to stabilization.  While Aspen did not affirmatively

misrepresent the nature of the valuation, Plaintiffs argue that Aspen concealed facts as part of its

efforts to use the highest valuation.  They persuasively argue that by the time Aspen solicited their

investments in the Challenged Loans, it had to use the highest valuations available simply to keep

the loan-to-value ratios below 100%.  The court, therefore, examines Plaintiffs’ claims of

concealment on the Challenged Loans where Plaintiffs raised some specific argument.205

204 See Tr. Exs. 848 and 1158 (Canyon’s Edge Homes - bulk value as if finished); 834 and
880 (Celebrate Investment - as is market value”); 164 (Christopher Homes Ridge - average home
value and average lot value); 1243 (City Crossing 10 - as is market value); 1197 (City Crossing 9
- as is market value); 581 (Coronado Canyons - as is market value); 648 and 681 (Coronado
Eastern - market value as stabilized); 499 (Coronado Horizon/Boulder - market as stabilized); 1
(Flamingo T/C - finished lots bulk value plus commercial as is value);  948 (Golshan Weber -
hypothetical as though vacant); 1300 (HK Investment - as is market value); 288 (Milano
Residences - bulk retail as if complete); 444 (Monarch Ridge - retail value using residential
appraisals). 

205 Plaintiffs have failed to make a specific challenge to the appraisal of real property on
the following Challenged Loans: Pay Dirt Development and Investments; HDB; HK
Investments; Rising Sun Land Development Company; and Phillips Homes - Mountains Edge 1. 
The court has not found any specific arguments as to these loans in their Closing Brief or in their
Appendix.  Therefore, the court concludes that Plaintiffs do not specifically challenge the
appraisals and valuations used for these loans and will not discuss them further.  
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a. Milano Residences, LLC (Loan No. 60-00277-1).

Today’s Realty invested $100,000206 in this project secured by a second deed of trust against

3.12 acres of vacant property.  Aspen valued the real property securing the first and second deeds

of trust at $30,300,000 to arrive at a 91% loan-to-value ratio.  Aspen described the project as: 

approximately 3.12 acres upon which a 100 Unit Condominium
Project is under construction. The project when completed will
consist of a three story building (100 Units) over parking structure,
pool, fitness center and common area.207

The Loan Officer Analysis clarified that the appraised value was based on a “Bulk Retail Value ‘as 

if complete’ as of 03/08/06[.]”208  As with the other Challenged Loans, Aspen’s discussion of the

valuation was consistent with the written appraisal.209  The deed of trust was recorded with the Clark

County Recorder on March 28, 2006.210  Coin testified that the borrower did not begin construction

on the condominium project until January 2007.211  Plaintiffs argue that construction stopped in

December 2008, leaving the project only partially completed. 

206 Stipulated Facts, ECF No. 298 at ¶ 33.

207 Tr. Ex. 288 at P002130.

208 Id. at P002133.

209 The appraisal excerpt included in the Opening Package disclosed that the appraisal
was a limited appraisal that was:

presented in a Summary appraisal report format, as defined by the
Uniform Standards of Professional Appraisal Practice (“USPAP”). 
This document should be considered as an addendum to the
original appraisal report of the same property, completed in April
of 2005 for Aspen Financial Services, our file #05-007.  It should
only be used only in conjunction with a copy of the appraisal
report.”  

Tr. Ex. 288 at P002153. 

210 Tr. Ex. 289 at P002175.  As previously noted, the record is not clear as to when
Plaintiffs funded any of the Challenged Loans and when such loans actually closed.  Indeed,
there was confusion on the closing date of the Milano Residences’ loan during the testimony of
Plaintiffs’ expert witness.  See Day 7 Trial Testimony, ECF No. 318 at 183:1-185:8.

211 Day 6 Trial Testimony, ECF No. 316 at 21:1-4 and 22:10-14.
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Plaintiffs include the Milano Residences loan as an example of concealment and serial

refinancing.  They contend that Aspen concealed its history in making a number of prior loans for

the property, including one in which the principal of the borrower directly received $4.5 million of

the loan proceeds without restricting use of the loan to the project.  However, Today’s Realty did

not invest in that prior loan.

 One can imagine situations in which a hard money lender would be required to disclose such

prior loans, such as if Aspen made a new loan knowing that the borrower had a history of being

unable to repay loans.  But Coin references that monies were previously obtained to construct the

condominium project, and that the borrower actually did begin construction.212  Plaintiffs have not

shown that the borrower did not have the ability to construct the condominium project at the time

it entered into this loan.  Instead, they complain that Aspen engaged in serial refinancing premised

upon appreciating land values.  Yet, again, this was, and is, the very nature of hard money lending. 

Aspen accurately disclosed the general use of these funds, its valuation based upon the appraisal,

and the resulting 91% loan-to-value ratio.  Based upon the disclosures made in the Opening Package,

the court finds that Plaintiffs have failed to prove the necessary fraudulent intent to deceive investors

as to the Milano Residences loan.  

b. Celebrate Properties, LLC (Loan No. 10-00326-0).

Plaintiffs did not provide any discussion regarding the appraisal process of this loan in their

Closing Brief.  However, Coin criticized the appraised value of $2,700,000213 as being

approximately 807% higher than the $334,307 purchase price for the property approximately 31

months prior.214  This generalized statement fails to establish a misrepresentation, much less any

concealment.  There is simply no evidence in the record to establish that the appraised valuation of

212 Plaintiffs note that the borrower did not begin construction until after this loan closed. 
This appears to be contrary to Aspen’s statement in its Loan Summary, as previously quoted,
that the project was under construction.  However, Plaintiffs do not rely upon this statement as
part of their claim of concealment.   

213 Tr. Ex. 788.

214 Day 11 Trial Transcript, ECF No. 335 at 50:23-51:6.
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Celebrate Properties’ real property was false when issued.  Plaintiffs have failed to prove the

elements for fraudulent misrepresentation as to the Celebrate Properties’ loan, including any

knowing misrepresentation of fact made with the intent to deceive.

c.  Celebrate Homes 46, LLC (Loan No. 10-00325-9).

The Ruthe Trust invested $153,283.92 in this first deed of trust loan.215  Celebrate Homes

46, LLC borrowed a total of $1,345,000.216  The Loan Officer Analysis for this loan represented that

the real property securing the loan was appraised at $2,070,000, resulting in a loan-to-value ratio

of 65%.217  Although the Opening Package for this loan was not included in the record, the full

appraisal was admitted as an exhibit at trial. The appraisal valued the property “as is” based upon

the use of the property as commercial property.218

Coin testified that the “as is” value was incorrect because the real property was zoned as a

Planned Unit Development (“PUD”), rather than commercial.219  Yet, the appraisal recognized the

project’s PUD status, stating that:

The subject property is currently zoned PUD, Planned Unit
Development with the City of North Las Vegas. This zoning
designation is to encourage residential, commercial, and industrial
developments, which is expected to conform with the subject’s
immediate neighborhood and overall masterplan use. The current
PUD designation allows for approximately 16 units per single- family
residential units per gross acre including a wide variety of potential
commercial uses. The subject property is proposed for a C-1, Limited
Commercial use which is expected to be approved. Further
information on this zoning designation is located within the addenda
to this report.220

Plaintiffs’ arguments regarding this loan sound more in the nature of affirmative

misrepresentations, rather than concealment as they challenge the appraisal itself.  Yet, in addition

215 Stipulated Facts, ECF No. 298 at 8.

216 Tr. Ex. 913 at P007079-P007085.

217 Tr. Ex. 912.

218 Tr. Ex. 1412.

219 Day 11 Trial Transcript, ECF No. 335 at 106:21-108:1.

220 Tr. Ex. 1412 at P011208.
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to the problems with Plaintiffs’ affirmative misrepresentation claims on appraisals discussed above,

there is no false statement to support Plaintiffs’ claim.  The PUD designation was clearly considered

by the appraiser, and neither Plaintiffs nor Coin presented any evidence that the appraiser’s

valuation was flawed at the time it was presented.

Plaintiffs further argued that Aspen and/or Guinn concealed the property’s PUD designation

from investors because the Opening Package only contained three pages of the appraisal.  However,

the Opening Package is not included as an exhibit in the record. There is no evidence in the record

other than Plaintiff’s argument, which is not evidence.221  Plaintiffs, therefore, have failed to sustain

their burden of proof to establish a misrepresentation as to the loan to Celebrate Homes. 

d.  Aspen Self Storage, LLC (Loan No. 60-00292-2).

Plaintiffs include the appraisal for Aspen Self Storage, LLC as one of several that Aspen

used to misrepresent the actual loan-to-value ratio at the time of their investment. The Ruthe IRA

invested $330,000 in this second deed of trust loan recorded against an existing 502 unit mini-

storage facility.222  Aspen used an appraisal originally prepared for the first deed of trust lender in

2004 as the basis for its valuation of the property.223  The 2004 appraisal valued the property at

$6,000,000 “as is,” and $6,200,000 “upon completion and stabilization.”224

Aspen had the senior lender assign the 2004 appraisal to it and asked the appraiser, ROI

Appraisal, to review the conclusions of the 2004 appraisal to determine “whether or not the value

of the subject property has decreased since the original report was completed.”225  ROI Appraisal

conducted the review “to estimate what changes have occurred if any, in the subject’s market since 

221 The court observes that the last of the first three pages of the appraisal does, in fact,
reference the property’s PUD zoning.  See id. at P011198.

222 Stipulated Facts, ECF No. 298 at 7. 

223 Tr. Ex. 216 at P001808.

224 Id. 

225 Tr. Ex. 1408 at P010738.
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the original report was completed.”  The review concluded that the value of the property had not

decreased, and the market value of the property was at least $6,200,000.226

Plaintiffs provide no specific argument as to the misrepresentation of value or the alleged

manipulation of the loan-to-value ratio for this loan.  There is no argument, or evidence, that the

value of the property differed from the appraisal.  Moreover, the Loan Officer Analysis disclosed

that Aspen was relying on a 2004 appraisal done for the senior lender, that such appraisal was

assigned to Aspen, and that Aspen was requesting an update as to valuation.  The court concludes

that there was no concealment of facts regarding Aspen’s use of the 2004 appraisal and the

subsequent appraisal update.  Similarly, the disclosure of the 2004 appraisal and the use of the

update negate any fraudulent intent.  Accordingly, the court finds that Plaintiffs have not established

a claim for concealment as to the Aspen Self Storage loan.

e. Celebrate Investments, LLC (Loan Nos. 10-00337-1 and 60-00302-4).

Aspen brokered two land loans for Celebrate Investments, LLC, secured by 33.81 acres of

vacant real property.  Aspen advised that: 

[t]he future development of the site may include a 28.8 +/- acre
residential area, which could include a 276 +/- unit condominium
project a 748 +/- unit apartment complex, a 4.2 acre commercial area,
with 19,500 +/- square feet of new retail on [Martin Luther King
Blvd.], 18,000 +/- square feet of new restaurant pads for a total of
approximately 37,500 +/-square feet of retail and restaurant at the site
with an additional 21,600 square feet of adjacent retail in the adjacent
shopping center area [sic].227  

The word “may” is critical, and denotes a possibility, rather than a commitment.  Indeed, the

Loan Summary merely noted that “[t]he site is slated for future development of a 28.8 Acre +/-

residential area, 4.2 Acre Commercial and 21,600 square feet adjacent shopping center area.”228  

226 Id. at P010738-P010739.

227 Tr. Ex. 834 at P006481; Tr. Ex. 880 at P006774.

228 Tr. Ex. 834 at P006478; Tr. Ex. 880 at P006771.
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Moreover, the Loan Officer Analysis suggested that the borrower might not develop the property,

stating that “[t]he Borrower/Builder has indicated they are marketing the project for sale.”229

Aspen advised its investors that the land was appraised at $27,985,000.  Because the vacant

property was to be held rather than developed by the borrower, the property was valued “as is.”

Aspen included only the introductory letter from the appraiser stating its opinion of value.230

Aspen funded a first deed of trust loan in the amount of $18,196,000, resulting in a 65%

loan-to-value ratio.231  The Ruthe Trust invested $250,000 in the first deed of trust loan.232  The

second deed of trust loan was in the amount of $7,900,000, and, when combined with the senior

loan, resulted in a 93% loan-to-value ratio.233  CDR ($74,792.66), Charles and Donna individually

($51,357), the Ruthe IRA ($250,000), the Ruthe Trust ($53,153.42), Donna and Richard Acovino

individually ($60,758.99), and the Acovino Trust ($60,000) invested in the second deed of trust

loan.234  The purpose of the new deed of trust loans was to pay off the existing first and second deed

of trust loans that Aspen had previously brokered.235  The same Plaintiffs investing in these new

loans also participated in pre-existing first and second deed of trust loans that were to be paid off.236 

Plaintiffs’ participation in the new loans suggests that their interests in the maturing loans were

rolled over into the new loans.

229 Tr. Ex. 834 at P006481; Tr. Ex. 880 at P006774.

230 Tr. Ex. 834 at P006481 and P006499-P006502; Tr. Ex. 880 at P006774 and P006793-
P006796.

231 Tr. Ex. 834 at P006478.

232 Stipulated Facts, ECF No. 298 at 8.

233 Tr. Ex. 880 at P006771.

234 Stipulated Facts, ECF No. 298 at 6-10.

235  Tr. Ex. 834 at P006481 (Loan No. 10-00337-1) and Tr. Ex. 880 at P006774 (Loan No.
60-00302-4).  

236 The court bases this finding on the investment histories referenced in note 10.  
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Plaintiffs do not directly challenge the appraisal for the property.  Rather, they argue that

Aspen misled its investors by stating that the property might be developed for a mixed use that could

include residential, commercial, and retail.  In their Appendix, Plaintiffs contend that Aspen, through

Guinn, concealed the fact that the borrower had to seek a zoning change from C-2 General

Commercial (as also stated in the applicable appraisal) to R-3 Multi-family.  During his testimony,

Coin reasoned that the general zoning at the time did not authorize the proposed residential use. 

Coin admitted, however, that the property was re-zoned within four months of closing to permit a

total of 852 residential units, which was 172 residential units less than those projected in the Loan

Officer Analysis.  Plaintiffs argue that Aspen concealed a material, negative decrease in the potential

number of units affecting the valuation of the property.237

In this instance, Plaintiffs have failed to prove that Aspen falsely represented the valuation

of the real property to the investors in the Celebrate Investment loans precisely because it was

valued “as is” as vacant property.  The Loan Officer Analysis projected that the property could be

developed as a mixed use project and included a specific projection of units.  The zoning obtained

by the borrower later proved to be more restrictive.  This did not affect the “as is” valuation of the

vacant property as of four months prior.  There is nothing in the Loan Officer Analysis that stated

the borrower would develop the property.  Indeed, it suggested that the borrower was looking to sell

the property to a developer.  Plaintiffs have failed to establish the concealment of any material fact. 

Nor have they established that Aspen knew of the limitation upon development or held any intent

to deceive.  Plaintiffs have not proven any affirmative misrepresentation or concealment regarding

either of the Celebrate Investment loans.  Finally, the court finds that any disclosure of such

information would not have dissuaded Plaintiffs from investing.  Therefore, any non-disclosure was

not the proximate cause of Plaintiffs loss on either of the Celebrate Investment loans.  

f. Canyons Edge Homes, LLC (Loan Nos. 20-00080-4 and 60-00304-2).

Canyons Edge Homes, LLC sought to borrow money to be secured against 44 custom home

lots.  According to the appraisal excerpts included in the Opening Packages, the lots were partially

237 Plaintiffs’ Closing Appendix, ECF No. 360, Ex. 4 at 6 (citing Day 6 Trial Testimony,
ECF No. 316 at 52:3-53:19).
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finished at the time of the loan.  The site had been graded and all retaining walls had been

constructed. Utilities were extended to the individual lots.  The remaining items included back filling

the utility trenches, paving the interior roadways and constructing the gated entry.  According to the

appraisal, the lots were considered to be 75 percent “finished,” and the developer expected the

subject lots to be “fully” finished within two to three months.  The appraisal valued the property “as

is” at $20,290,000, and at a bulk value “as if finished” at $22,000,000.238  Aspen used the

$22,000,000 appraised value, which it disclosed as being the bulk value “as if finished,” and further

listed the loan-to-value ratios as being 62.7% for the first deed of trust and 95.5% for the second

deed of trust.239

Plaintiffs include the Canyons Edge loans as examples of misrepresentations of value.  Yet,

they provide no specific discussion or analysis as to why Aspen’s use of the bulk value “as if

finished” valuation was misleading.  Aspen disclosed the basis for the valuation in its Loan Officer

Analysis.  The excerpts of the appraisal included in the Opening Packages also are clear as to the

difference in the valuations.  While the use of the bulk value “as if finished” valuation might support

a claim for misrepresentation if there was no basis for using such valuation, Plaintiffs have not made

any such argument as to these loans.  Therefore, the court concludes that there was no

misrepresentation, or concealment, regarding the valuation of the real property on the Canyons Edge

Homes project.

g. Golshan Weber, AGA, Kahrobai (Loan No. 80-00064-0).

Plaintiffs did not provide any discussion regarding the appraisal process for this loan in their

Closing Brief, but they did include the loan in the Appendix to the Closing Brief.  The only specific

criticism of the loan Plaintiffs raised was that Guinn allowed the borrowers to “pull out” $1.1 million

without disclosing this to the investors.  The alleged concealment, therefore, is the borrowers’

receipt of its loan proceeds.

238 Tr. Ex. 96 at P000878-P000879; Tr. Ex. 135 at P001188-P001189.

239 Tr. Ex. 96 at P000851; Tr. Ex. 135 at P001161.
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Aspen disclosed that it would “provide this new first mortgage loan to payoff the existing

Aspen loan (80-00057-9), provide interest reserve (same will be disbursed directly to the Borrower

at closing, Aspen will not deposit in third party reserve account) closing costs and fees related to the

transaction [sic].”240  While Plaintiffs intimate that this was wrongful and imply that the borrower

did not use these funds to pay interest, there is no evidence as to how these funds were used or when

the borrower stopped paying interest on the loan.  More importantly, there was no concealment as

the Loan Officer Analysis disclosed that part of the proceeds would go directly to the borrower.

Having failed to establish the falsity of the representation, the court finds that Plaintiffs have failed

to show that Guinn or Aspen concealed or affirmatively misrepresented any information to investors

on the loan to Golshan Weber.  

h. City Crossing 10, LLC (Loan No. 10-00343-3).

Sometime in March or April, 2007, City Crossing 10, LLC borrowed $4,832,000 on a loan

brokered by Aspen.241  The loan was secured by a first deed of trust against approximately 4.697

acres of vacant land in Henderson, Nevada, referred to as Lot 10.  The real property was appraised

at $7,670,000, resulting in a 63% loan-to-value ratio.242  Aspen did not order a separate appraisal of

the parcel to secure this loan.  Instead, it used an appraisal dated March 2, 2007, conducted by ROI

Appraisal/Britton Group for Community Bank of Nevada that appraised the entirety of the

borrower’s project, 97.885 acres known as Sage Mountain City Crossing.243  The Loan Officer

Analysis stated that “[a]ccording to the appraiser, the project, when completed will consist of

approximately 3,200 residential units, 2 million square feet of office, retail, and commercial space,

and 3 taverns.”244  ROI Appraisal provided an “as is” market conclusion that separately valued the 

240 Tr. Ex. 948 at P007293.  

241 City Crossing signed the Promissory Note on March 16, 2007 (Tr. Ex. 1244 at
P009581-P009589), but the deed of trust was not recorded with the Clark County Recorder until
April 13, 2007. See Stipulated Facts, ECF No. 298 at p. 5; Tr. Ex. 1244 at P009591.

242 Tr. Ex. 1243 at P009557.

243 Id. at P009575-P009578.

244 Id. at P009557.
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thirteen lots comprising the project, with Lot 10 valued at $7,670,000 in its then existing condition

as vacant property.245 

Aspen used this appraisal for its Loan Summary and Loan Officer Analysis, neither of which

disclosed that the appraisal was prepared for Community Bank, or that it valued Lot 10 as part of

the entirety of the proposed project.  Rather, Aspen merely stated: “ROI Appraisal-Britton Group

has completed an appraisal of the subject site placing the “As Is” Market Value of Lot 10 at

$7,670,000 as of March 1, 2007.  The loan to value, based on the appraised value is 63%.”246 The

Conditions of Loan Approval attached to the Loan Summary required an “Assignment letter from

Community Bank authorizing Aspen Financial Services to use appraisal prepared by ROI Appraisal-

Britton Group.”247  However, Aspen included the introductory letter of the appraisal in the Loan

Officer Analysis, which was addressed to Community Bank of Nevada and stated that the appraisal

covered the 13 proposed lots that would make up the Sage Mountain City Crossing project.248

Plaintiffs argue that Aspen misrepresented the value of the collateral by using the appraisal

prepared for Community Bank of Nevada. They contend that Aspen concealed that it was using an

appraisal of the entire project that had been prepared for another lender, and that it used a valuation

that was part of a larger project. They argue that the appraisal improperly valued the property out

of context and failed to account for access issues with the lot.  According to Coin, the property was

landlocked, and any such valuation of Lot 10 should have accounted for such, thereby decreasing

its value apart from the project.  Coin further opined that the comparables used in the appraisal failed

to account for the property’s lack of infrastructure, including curbs, streets, gutters and such.  Coin

also testified that the appraiser used comparables that did not suffer from the same deficiencies in

245 Id. at P009575-P009578.

246 Id. at P009557.

247 Id. at P009555.  

248 Id. at P009577.   
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an effort to increase the appraised values of Lot 10.249  On cross-examination, however, Coin

conceded that the properties had easement rights, and any future developer could use its own funds

to build street access to the parcels.250     

Because hard money loans rely heavily on the value of the collateral for payment, appraisals

of collateral are critical.  Given the fundamental role that appraisals play in hard money loans, the

court finds that Aspen’s use of another lender’s appraisal to value one lot apart from the project was

a material fact.  As it was Aspen that chose to use Community Bank’s appraisal, it was under a duty

to disclose this fact to its investors.  Such a duty arose from its position as broker of the loan

possessing knowledge that its investors were entitled to know.  Similarly, Aspen’s reliance upon

Community Bank’s appraisal was misleading as Aspen’s statements in the Loan Officer Analysis

make it appear that the appraisal was conducted on Lot 10 alone, and for Aspen.  Aspen was,

therefore, under a duty to disclose the true nature of the appraisal to avoid misleading its investors. 

Finally, the fact that this was not an independent appraisal of Lot 10 as a stand alone property is

basic to the hard money loan and required disclosure.  Accordingly, Aspen was under a duty to

disclose the true nature of the appraisal it used for Lot 10, and it failed to do so.

The other elements of concealment, once again, are more problematic.  Plaintiffs must prove

that Aspen, and specifically Guinn, intentionally concealed or suppressed the nature of the appraisal

Aspen used.  Yet, the assignment of Community Bank’s appraisal was a specific condition to close

the loan, and Aspen included the appraisal cover letter to Community Bank detailing the appraisal

of the project, which included the valuation used for Lot 10.  There is no evidence that Aspen, or

Guinn, attempted to conceal its use of Community Bank’s appraisal.  Finally, there is no evidence

that Aspen’s failure to disclose its use of Community Bank’s appraisal was the proximate cause of

Plaintiffs’ losses.  Plaintiffs chose to not read the Loan Officer Analysis that included the appraisal

letter, which, again, was not even received by Plaintiffs prior to loan closing.  And even if informed

of Aspen’s use of Community Bank’s appraisal, the testimony and other evidence at trial amply

249 Day 6 Trial Transcript, ECF No. 316 at 161:3-24, 165:10-166:10, 166:21-167:13, and
167:22-168:5.

250 Day 7 Trial Transcript, ECF No. 318 at 197:12-198:14.
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demonstrates that Plaintiffs would not have been dissuaded from investing in this loan.  For these

reasons, Plaintiffs have not established each of the elements necessary to establish their claim of

concealment as to the City Crossing 10 loan.  

i. City Crossing 9, LLC (Loan No. 10-00338-8).

City Crossing 9, LLC borrowed $7,000,000 on a loan brokered by Aspen secured by a first

deed of trust. The real property securing the loan was referred to as Lot 9 and comprised

approximately 6.853 acres of vacant land in the same project as the land owned by City Crossing

10. The real property was appraised at $11,050,000 and resulted in a 63% loan-to-value ratio.251 

Plaintiffs raise the same challenges made to the loan to City Crossing 10, LLC, which fail for the

same reasons.  

Plaintiffs also claim that Aspen misrepresented the use of these loan proceeds by concealing

that the borrower would use the loan proceeds to repay existing debt and create interest reserves. 

Yet, Aspen specifically disclosed in the Loan Officer Analysis that the borrower would use the loan

proceeds to buy out the interests of the current owners, which appears to be the partial repayment

of the Town & Country Bank Loan referenced in Plaintiffs’ Closing Appendix.252  The Loan Officer

Analysis also disclosed that “[t]he remainder of the loan proceeds will be used to payoff existing

mortgages, closing costs, fees and an interest reserve.”253  Based upon these disclosures, Plaintiffs

have failed to prove any concealment or specific misrepresentation regarding the loan to City

Crossing 9. 

j. Christopher Homes Ridges, LLC (Loan No. 60-00320-2).

The Loan Officer Analysis for this project disclosed that this second deed of trust loan in the

amount of $5,700,000 would be used “to refinance the existing Aspen second mortgage....”254  The

project involved “46 residential lots in various stages of construction and development.”  Aspen

251 Tr. Ex. 1197 at P009228.

252  Plaintiffs’ Closing Appendix, ECF No. 360, Ex. 9 at 3.  

253 Tr. Ex. 1197 at P009228.

254 Tr. Ex. 164 at P001429 and P001432.  
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stated that its lot release prices would be calculated at 110% of the loan amount divided by the

number of acres/lots in the project and rounded to the nearest $100.  Aspen disclosed that the

borrower would not construct more than 15-20 houses at any one time, and would have a total of

three model homes.255  

Both the instant loan and the pre-existing Aspen loan that this loan would refinance were

secured by second deeds of trust.  Ohio Savings held a first deed of trust against the real property

to secure a $17.9 million acquisition and development loan, and roughly $30 million on a

construction line of credit.256  It is unclear what the balance on the construction line of credit was

at the time of closing, though Plaintiffs’ summary of the development states that “20 houses and 3

sample or model homes were in the process of being completed.”257

Aspen stated that the value of the real property securing the loans was $79,810,000.  Aspen

reached this value by relying upon appraisals performed for Ohio Savings on nine of the properties. 

The R. Scott Dugan Appraisal Company issued Uniform Residential Appraisal Reports (“URAR”)

on nine of the lots in the project for Ohio Savings’s construction loan, assuming the construction of

houses using several floor plans with varying square feet and rooms.  The appraisals ranged between

$2,400,000 to $3,000,000, resulting in an average appraised value of $2,633,333.33.  Aspen rounded

the average value of the houses down to $2,600,000 per lot.  Based upon the limitation that the

borrower could not construct more than 20 houses at any one time, with three additional houses

serving as model homes, Aspen reasoned that the total value of these 23 homes was $59,800,000 (23

houses x $2,600,000 = $59,800,000).258  

Aspen also valued the lots at an average of $850,000.  Therefore, it valued the remaining 23

lots awaiting construction at $20,000,000 (23 lots x $850,000 = $19,550,000, which Aspen rounded 

255 Id. at P001432.   

256 Id.

257 Plaintiffs’ Closing Appendix, ECF No. 360, Ex. 8 at 2.  

258 See Opening Package, Tr. Ex. 164.
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up to $20,000,000).  Aspen combined the average valuation of the lots under construction with its

estimated valuation of the remaining undeveloped lots to reach its $79,800,000 valuation.259 

Plaintiffs initially argue that Guinn concealed that it would take the sale of 42 of the 46 lots

to pay off the second deed of trust loan based upon the required release prices.260  Additionally, they

argue Aspen misrepresented that the property would achieve its value by the maturity of the loan. 

The two arguments are related as Plaintiffs appear to contend that Aspen concealed that the borrower

could not pay the loan at maturity because there was no evidence that the borrower could sell 42 lots

by the time the loan matured.  However, Aspen disclosed the lot release prices in the Loan Officer

Analysis, and Plaintiffs do not challenge that formula.  The court fails to see how this results in

concealment. 

More to the point, there is insufficient evidence to support Plaintiffs’ premise that the

borrower could not pay the loan at maturity.   The borrower was to build a maximum of 20 houses

and three model homes at any one time.  Using Aspen’s average valuation, the 20 completed houses

valued at $2,600,000 each would alone result in $52,000,000, while the three model homes and 23

additional lots remained.  Based upon the debts disclosed in the Loan Officer Analysis, the borrower

owed Ohio Savings $17,900,000 for its acquisition and development loan, and $5,700,000 to Aspen

on its second deed of trust loan.  Additionally, the borrower had a construction line of credit with

Ohio Savings, though there is no discussion as to the balance owed on the line of credit, or the cost

projections for construction.  Even assuming that the borrower drew the line of credit to its limit,

the total secured debt against the property would total $53,600,000.  

While Plaintiffs’ point regarding the number of lots to be sold to pay the second deed of trust

loan is valid, it assumes that this was the only basis for payment.  There is nothing in the record that

supports this limitation, and they fail to explain why some or all of the property could not be used

259 See id.

260 The release price, and the resulting math, can be derived from the information
provided in the Loan Officer Analysis, which disclosed that lot releases would be based upon
110% of the loan. Given the $5,700,000 loan, 110% of the loan amount equals $6,270,000.
Divided by the 46 lots, the release price per lot was $136,300. 
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to pay off the remaining balance by sale or refinance of the secured debt.  The projected sales from

the first round of construction would almost give the borrower sufficient funds to repay its secured

debts while still having three model homes valued at $7,800,000 ($59,800,000 minus the 20 houses

presumed to be sold for $52,000,000 = $7,800,000) and 23 lots valued at $19,550,000 ($850,000 lot

price x 23 = $19,550,000).  According to Plaintiffs, the 20 houses and three model homes were being

constructed at the time of the loan.  But Plaintiffs have not established that, at the time of the loan,

the borrower was unable to complete and sell these 20 houses during the 18-month term of the loan

(with a possible six month extension), or that Aspen knew that they would be unable to do so. 

Plaintiffs bear the burden of proving the false representation or a concealed material fact, and they

have failed to establish the borrowers’ inability to pay or that Aspen knew of an inability to pay and

fraudulently intended to conceal it. 

Plaintiffs also argue that Aspen committed fraud by failing to obtain a new, formal appraisal

for the real property.  Plaintiffs focus upon Aspen’s use of the nine residential appraisals.  While this

may well be a violation of Aspen’s obligation to obtain an appraisal of the collateral, there is no

concealment.  Aspen again was clear in explaining that it was using the nine residential appraisals,

and included each of them in the Opening Package for this loan.  Plaintiffs appear to recognize this

by stating that “Guinn-Aspen violated their fiduciary responsibility and Exhibit D of the Loan

Agreement by not acquiring a formal appraisal.”261  Aspen may have breached its fiduciary or

contractual duty to obtain a new appraisal, but it did not conceal the use of the nine residential

appraisals, or its use of those appraisals to reach a valuation of the real property.  

Finally, Plaintiffs contend that Aspen manipulated the valuation by using two appraisals that

were dated as of March 29, 2007, instead of March 7, 2007, like the other seven appraisals.  The

average of these two appraisals was approximately $3,000,000 per lot, while the seven other

appraisals averaged approximately $2,528,571 per lot.  Plaintiffs argue that Aspen added these two

late appraisals to raise the average of the houses to over $2,600,000.  Plaintiffs offer no evidence in

support of their argument that this was fraudulent other than the fact that the last two appraisals were

261 Plaintiffs’ Closing Appendix, ECF No. 360, Ex. 8 at 4.  
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also the highest valuations.  On the other hand, the appraisals for those lots show that they are the

two largest lots, and the appraiser assumed more rooms and square feet.262  Moreover, excluding the

two highest appraisals reduces the average to $2,528,571.43, to be exact.  An average valuation at

$2,500,000 would not materially affect the analysis.  Using that average, the first 20 houses would

be valued at $50,000,000, with substantial property available to repay the secured debt.  Plaintiffs

have not sufficiently proven any manipulation or misrepresentation in the use of the two higher

appraisals for the Christopher Homes Ridges loan. 

k. Grand Teton Residential, LLC (Loan No. 60-00318-2).

On May 2, 2007, Aspen brokered a loan to Grand Teton Residential, LLC for a project that

involved 85 residential lots.263  Aspen stated that the purpose of the loan was “to payoff the existing

Aspen second mortgage loan which matures on May 1, 2007 (60-00242-2).”264  Three model homes

existed at the time of this Challenged Loan.  Additionally, 11 single family residences were in

development.265  The Loan Summary and Loan Officer Analysis identified the 85 residential lots,

but simply stated that the project was “in various stages of construction and development ....”  Aspen

informed investors that the property was appraised using “the combined value as per the Exhibit ‘A’

at $13,820,000.”  This resulted in a loan-to-value ratio of 95% for this second deed of trust loan.266

Plaintiffs assert that Aspen misrepresented the valuation of the real property not based upon

the appraisal, but because of the prices required to release the lots when they were sold.  Coin

testified that this was problematic because the release price for each of the lots was not sufficient

to repay the loan.267  Coin pointed out that the Loan Officer Analysis erroneously estimated the

262 See generally Tr. Ex. 164 at P001451-P001505. 

263 Tr. Ex. 1131 at P008754 and P008757.  The date is when the deed of trust was
recorded with the Clark County Recorder. Stipulated Facts, ECF No. 298 at 5. 

264 Id. at P008757.

265 Day 5 Trial Transcript, ECF No. 314 at 161:10-15.

266 Tr. Ex. 1131 at P008757.

267 Day 5 Trial Transcript, ECF No. 314 at 161:23-165:5; Day 11 Trial Transcript, ECF
No. 335 at  at 156:5-20.

84

Case 14-01007-btb    Doc 365    Entered 03/31/19 19:53:26    Page 84 of 115



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

amount needed for the investors to release the second deed of trust to be $31,600, when it was really

$33,647.06.268  Based upon this, Aspen underestimated the release point by $2,047.06 per lot. 

Plaintiffs argue that this was an affirmative misrepresentation.  As previously noted, there is no

evidence of any actual reliance on any of the representations contained in the Loan Officer Analysis

apart from the appraised value itself.  There is nothing to suggest that Plaintiffs were ever aware of

the estimated release values, much less that they relied upon such information.  Similarly, there is

simply no evidence that this was a knowing misrepresentation made with an intent to deceive. 

Plaintiffs have not proven a claim for affirmative misrepresentation.  

More importantly, Plaintiffs argue that the sales of the 11 houses would not be able to satisfy

the release prices for the first deed of trust lender (Tier One Bank) and Aspen’s second deed of trust

loan.  Coin testified that there would be a shortfall of approximately $117,200.269  He reviewed the

first deed of trust and concluded that Grand Teton was required to pay $91,000 per lot to release the

first deed of trust on the 11 houses being built.270  As noted above, Grand Teton also had to pay

$33,647.06 per lot to release the second deed of trust.  Based upon the release prices for the first and

second deeds of trust on the 11 lots, Coin concluded that the sale of the 11 lots would result in a

shortfall of $117,200 from the sale of the 11 houses.  Coin’s testimony on this issue was informed

heavily by his expert report.  Coin was permitted to review and rely upon his expert report liberally

during both direct and cross-examination.  However, the report was not admitted into evidence, and

the court cannot reconstruct his calculations.  

Yet, a closer inspection of the Debt/Value Analysis included with the Loan Officer Analysis 

leads the court to a similar conclusion.  The chart reads:

Developed Lots (1-41, 47, 48, 58-85)(71 Lots)): $ 9,230,000
Models (49, 40 & 51 (3 Lots)) $ 1,100,000
Homes Under Construction (Lots 42-46 & 52-57 (11 Lots)): $ 3,490,000
TOTAL APPRAISED VALUE ALL LOTS: $13,820,000

268 The release price was calculated at 110% of the $2.6 million deed of trust loan, which
equaled $2,860,000, and when divided by the 85 lots, yields $33,647.06. 

269 Day 5 Trial Transcript, ECF No. 314 at 162:3-8 and 165:7-12.

270 Id. at 161:10-162:10. 
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First Mortgage: Tier One A&D on Lots 1-41, 47, 
48, 58-85 (71 Lots) $ 6,381,955

First Mortgage: Tier One Models on Lots 49, 50 & 51 (3 Lots) $    953,000
First Mortgage: Tier One Construction Loan on 

Lots 42-46 & 52-57 (11 Lots) $ 3,154,000
TOTAL FIRST MORTGAGE DEBT ON PROJECT $10,488,955
TOTAL NEW ASPEN SECOND MORTGAGE DEBT $  2,600,000
TOTAL DEBT FIRST AND SECOND MORTGAGES $13,088,955
LOAN TO VALUE COMBINED 1ST AND 2ND MORTGAGES              95%271

In short, Aspen calculated that the 11 houses would be valued at $3,490,000 when

completed, with secured debt of $3,154,000, leaving potential equity of $336,000 from the sale of

those first houses.  However, the effect of the second deed of trust is not directly addressed.  Under

the second deed of trust, Grand Teton had to pay $33,647.06 per lot, or $370,117.66 to release all

11 lots. When the second deed of trust is factored into the equation, the construction and sale of the

11 lots was slightly underwater, generating a total loss of $34,117.66.272 While this loss is less than

that calculated by Coin, it corroborates his point that the houses were projected to be sold at a loss.

The projected loss on the 11 houses does not mean that this project was destined to fail as

Plaintiffs have previously argued.  The project as a whole still had a total projected equity of

$731,045, based primarily upon the valuation of the developed 71 lots.  Moreover, Aspen disclosed

the resulting 95% loan-to-value ratio.  Plaintiffs willingly accepted the risk as to the project as a

whole.  

Though the project was not destined to fail, the loan had other problems.  As noted in

Aspen’s Debt/Value Analysis there were three senior loans encumbering the property owed to First

Mortgage Tier One.  Coin testified that the largest of the loans, the acquisition and development

loan, came due roughly a month prior to the closing of Aspen’s new second deed of trust loan.  First

Mortgage Tier One extended that loan for an additional five months so it, together with the other two 

271 Tr. Ex. 1131 at P008759.

272 The loss is calculated as follows:

Value of 11 homes $3,490,000.00
Less Construction Loan for 11 Lots (3,154,000.00)
Less Release for Second Deed of Trust

(11 lots x $33,647.06) (   370,117.66)    
Total Gain (Loss) (     34,117.66)
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senior loans, would each come due on October 1, 2007, or roughly five months after Aspen closed

the new second deed of trust loan.  The maturity of the senior secured debt was not included or

discussed in the Loan Officer Analysis.  

Coin also observed that the full appraisal of the real property relied upon by Aspen noted that

new home sales had decreased over the prior four to five months.273  The appraisal noted that as a

result, builder incentives had substantially increased as the market was weakening.274  Moreover,

the appraiser had estimated that it would take 18 months to sell the 11 houses.275  Despite this, Coin

calculated that Aspen’s loan only provided interest reserves for 4.6 months.276  Unlike other loans,

the Loan Officer Analysis did not mention that this loan would be used to provide interest reserves.

None of these points was disputed at trial.  

In this instance, Aspen did not misrepresent the information it presented, as far as the

information it provided in the Loan Officer Analysis.  Yet, the court finds that the Loan Officer

Analysis was misleading and omitted material facts, including the projected loss on the construction

and sale of the 11 houses that were estimated to take 18 months to sell in a weakening market. 

Moreover, Aspen failed to disclose the extension and maturity of the senior secured creditors’ loans

which came due five months after Aspen’s new loan.  Given all the circumstances surrounding this

loan, the court concludes that Guinn had Aspen conceal the projected loss on the sales of the 11

houses as well as the maturity dates of the senior lender’s three loans.  In light of Aspen’s and

Guinn’s position, Guinn was under a duty to ensure that this information was disclosed to investors. 

The court further finds that Guinn, acting through Aspen, intentionally concealed this information

with the intent to defraud investors and induce them to fund the new loan to keep Aspen’s matured

second deed of trust loan from defaulting.  The court further finds that Plaintiffs were unaware of

the projected loss and maturity dates of the senior debt.  While Plaintiffs exhibited a willingness to

273 Day 5 Trial Transcript, ECF No. 314 at 167:13-21.

274 Id. 

275 Id. at 168:24-169:4.  

276 Id. at 168:18-21.  
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blindly invest in Aspen’s brokered loans, the court finds that even they would not have invested in

an extended project that was projected to lose money selling houses in a weakening market.  For this

reason, the court finds that Plaintiffs would not have invested in the Grand Teton loan if Aspen and

Guinn had not concealed the loss on the houses and the pending maturity of the senior debt.  Indeed,

the court does not see how Guinn could have proposed the loan absent his fraudulent intent to

continue financing the project at all costs.  This is consistent with Guinn’s actions on the Coronado

Eastern and Coronado Horizon loans made around this same time period.  Finally, the court

concludes that as a result of the concealment Plaintiffs sustained damages by funding a loan that

they otherwise would not have funded.  

CDR Investments, LLC lost $8,715.94 on Loan No. 60-00318-2 to Grand Teton Residential,

LLC.  The Charles L. Ruthe IRA lost $94,000.00 and the Charles L. Ruthe Trust lost $354,383.54

on the loan.277  These Plaintiffs are entitled to judgment for these unpaid amounts of the Grand Teton

loans. Such debts are nondischargeable under § 523(a)(2)(A) as the debts arise from a fraudulent

concealment made, and created, by Guinn for which he is personally liable.278   

l. Flamingo/TC, LLC (Loan No. 60-00294-6).

Aspen brokered a second deed of trust loan to Flamingo/TC on September 19, 2006, as part

of a package for the project to provide development and construction financing.279  According to the

Loan Officer Analysis, Ohio Savings agreed to refinance the acquisition and development loan in

the amount of $53,700,000 that would pay off Aspen’s existing first deed of trust loan and finance

the development of the site.  Ohio Savings also agreed to provide a $26,000,000 line of credit for

the future construction of 51 units, though such funds were to be disbursed at “a later date.”  The

new $21,850,000 second deed of trust loan brokered by Aspen was to be used to pay off Aspen’s

277 Stipulated Facts, ECF No. 298 at 7-8.

278 As previously noted, while there remains some question whether Plaintiffs must prove
the underlying fraud by clear and convincing evidence, the court finds that they have established
the elements by clear and convincing evidence as to the Grand Teton loan.  

279 Again, this is the date that the deed of trust was recorded with the Clark County
Recorder.  Id. at 5.
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existing first and second deeds of trust, “provide interest reserve for approximately 12 months +/-,

[and] cover costs and fees related to the closing of this new second mortgage.”280  The Ruthe Trust,

the Ruthe IRA, Donna and her son, and CDR helped fund this Challenged Loan.281  

Together, the new first and second deed of trust loans were anticipated to eventually total

$101,550,000 in secured debt when the borrower used the construction line of credit to build the 51

units.  In soliciting investors for the new second deed of trust loan, Aspen used Ohio Savings’

appraisal that supported the new first deed of trust loan.  The Loan Officer Analysis stated that Ohio

Savings had agreed to assign the appraisal to Aspen, though it is unclear whether it was ever actually

assigned.  Based upon this appraisal, Aspen stated that the real property was valued at $116,760,000. 

The Loan Officer Analysis contained the following explanation of value: 

Bulk Sale value, completed Residential Lots: $113,000,000
“As Is” value Commercial Site: $    3,760,000
Total Value: $116,760,000
(Value based on 52.09 net acres)

The loan to value on this project is 87% +/- of the appraised value based on the
finished lots, ''Bulk" value and the "As Is" value of the commercial site, combined
1st and 2nd Mortgages. Although construction funds will be available for the
construction of approximately 51 units, Aspen will use only the completed lot value
in its evaluations as the mixture of units for the 51 units has not been formalized.282

Plaintiffs contend that Aspen fraudulently misrepresented the value of the real property

because they used Ohio Savings’ appraisal rather than obtaining an independent appraisal.  Again,

it is unclear what Plaintiffs contend was misrepresented or concealed.  Aspen disclosed that it was

using Ohio Savings’ appraisal.  There was no concealment or misrepresentation as to Aspen’s use

of Ohio Savings’ appraisal.  While the failure to obtain an independent appraisal may have violated 

a fiduciary duty or statutory obligation, it was disclosed and, therefore, not fraudulent.  Moreover,

Aspen’s disclosure of its use of Ohio Savings’ appraisal demonstrates that there was simply no intent

to defraud.  

280 Tr. Ex. 1 at P000008.

281 Stipulated Facts, ECF No. 298 at 6-9.

282 Tr. Ex. 1 at P000008.

89

Case 14-01007-btb    Doc 365    Entered 03/31/19 19:53:26    Page 89 of 115



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

At trial, Plaintiffs also argued that Aspen deceived Plaintiffs by causing them to believe that

the $116,760,000 valuation of the real property was for the vacant property “as is,” prior to any

improvement.  Once again, there is no evidence as to any specific representation made by Aspen

directly to Plaintiffs on this loan.  Rather, Plaintiffs rely upon the discussion of value in the Loan

Officer Analysis.  However, the Loan Officer Analysis details the calculation of value, and disclosed

that the residential lots were valued as completed and subject to a bulk sale.  The discussion also

valued the commercial site “as is.”  Aspen explained that “[a]lthough construction funds will be

available for the construction of approximately 51 units, Aspen will use only the completed lot value

in its evaluation as the mixture of units for the 51 units has not been formalized.”283  Plaintiffs have

failed to prove that Aspen misrepresented the valuation of the collateral for this second deed of trust

loan.  

Plaintiffs also argued that the statement of valuation was fraudulent because Aspen

concealed that the borrower could not reach that valuation within the term of the loan.  When

questioning Guinn at trial, Plaintiffs’ counsel asked repeatedly whether the use of an “as completed”

valuation implied that the work to complete the project would be done within the term of the loan. 

Guinn gave a variety of responses.  In one of those responses, Guinn answered that “[w]e  never

went into a loan thinking we weren’t going to get done or get completed.”284  Plaintiffs’ counsel

pressed on, asking “when you tell an investor, for instance, that the value of the property, going back

to the $116 million present value you represented in the Flamingo/TC loan, are you representing to

that investor that the - - that value will be achieved prior to the maturity date of the loan?”  Guinn

responded: “I find it hard to believe that on a $116 million, if you had 600 units to sell, that you were

going to do it in a year.  So you never would achieve it within that 12 months.  No.”285  More

directly, counsel asked Guinn: “With Flamingo/TC you knew that they weren’t going to achieve a 

283 Id.

284 Day 12 Trial Transcript, ECF No. 337 at 113:1-2.  

285 Id. at 107:15-22.
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value of $116 million on or before the maturation of 18 months.  You knew that.”  And Guinn

responded: “For sure....”286

From these exchanges, Plaintiffs contend that Guinn used Aspen to deceive its investors by

using an “as completed” valuation for 723 lots, knowing that the borrower would never be able to

complete the project within the term.  According to Plaintiffs, because Guinn knew that the borrower

could not complete the project within the term, Aspen misrepresented the value of the collateral

because it would never reach that valuation within the loan term.  

The record is not as clear as Plaintiffs contend.  When asked about the appraisal for the

Flamingo project by his counsel, Guinn clarified that “as completed” referred to the finished lots,

rather than constructed houses.  He further clarified that he “thought we were talking about finishing

out the whole project, but going back and just looking at it, it’s just for the lots.”  Given that “as

completed” referred to completing the lots rather than building and selling houses, Guinn testified

that “[t]hey probably could have got all those done and all the dirt work done because there was a

lot of it done out there in -- within 18 to 24 months.”287

The court has reviewed this testimony carefully.  The court finds that Guinn’s responses on

direct examination by Plaintiffs’ counsel as to completion were directed to the build out of the entire

project through construction and sale of the units.  As to the construction and sale of houses on all

723 lots, Guinn conceded that could not be accomplished within the term of the loan.  But neither

the appraisal, nor the Loan Officer Analysis, valued the real property based upon development,

construction, and sale of all 723 lots.  Rather, the appraisal was limited to completion of the lots by

preparing them for subsequent construction of houses.  Indeed, the Loan Officer Analysis was clear

that the valuation was based on the completion of the lots, even though construction was anticipated

on “approximately 51 units.”  Thus, the Loan Officer Analysis disclosed that the residential lots

were valued at a bulk sale as completed.  Though the borrower anticipated construction on 51 of the

286 Id. at 113:9-12.

287 Id. at 190:4-192:2.  Guinn referenced completing the project within 18 to 24 months. 
Aspen’s loans provided borrowers the right to extend the term of the loan for an additional six
months if they were in good standing.  
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723 units during the term of the loan, no valuation for finished houses was included because “the

mixture of units for the 51 units has not been formalized.”288  

Guinn believed it was possible to complete the lots in that time.  There was no evidence

presented at trial to the contrary.  Although the borrower could not develop the lots, construct the

units, and sell all of them within the 18-24 month term, that was not the basis of the appraisal or

valuation in the Loan Officer Analysis.  Accordingly, Aspen did not conceal any material fact from

Plaintiffs on the Flamingo/TC loan.289

  m. Monarch Ridge Project, LLC (Loan No. 60-00313-5).

On May 25, 2007, Aspen recorded its second deed of trust against fourteen custom home lots

in Monarch Ridge Estates to secure a loan in the amount of $5,221,000.290  Of these lots, the Loan

Officer Analysis, dated May 15, 2007, stated that “five of the lots have homes constructed (1, 2, 7,

8 & 9)....”291  The remaining nine lots were improved, but construction had not started.292  Aspen

valued the nine lots at $8,708,000, and the five houses at $9,155,000, for a total value of

$17,863,000.  This resulted in a loan-to-value ratio of 83% for the combined deed of trust loans.293 

288  Tr. Ex. 1 at P000008.

289 Again, for the reasons previously stated, it follows that there also was no knowing
concealment with an intent to deceive. 

290 Stipulated Facts, ECF No. 298 at 5.

291 Tr. Ex. 444 at P002899.  

292 See Day 5 Trial Transcript, ECF No. 314 at 190:3-4.

293 Tr. Ex. 444 at P002899.  In the Loan Officer Analysis, Aspen disclosed that upon the
closing of its loan, the secured debt against the property would be:

1st Mortgage Community Bank  $  5,152,500
1st Mortgage NSB  $  4,500,000
2nd Mortgage Aspen (new loan) $  5,221,000
Total Secured Debt $14,873,500

Id.
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The Loan Officer Analysis disclosed that Criterion Group had completed an appraisal on the

nine improved lots, and that Black Mountain Appraisals had completed “an appraisal of the plans

for homes on lots 1, 2, 7, 8 & 9 as of March 9, 2007.”294  Aspen provided no additional information

regarding its valuation of the property.  It did, however, include the introductory letter from the

Criterion Group’s appraisal of the nine lots in the Opening Package.  That letter stated that the “Bulk

Value As Is” for the nine lots was $6,600,000.  The Criterion Group also provided a separate “as is”

retail value for the individual lots that totaled $8,708,000.295  Aspen used the retail value for the nine

lots in its Loan Summary and Loan Officer Analysis.  Plaintiffs do not challenge Aspen’s valuation

of the nine lots.

Also in the Opening Package, Aspen included three residential appraisals (URARs), prepared

by Black Mountain Appraisals that it used to value the five houses.  Plaintiffs argue that this was

fraudulent because Aspen was required to obtain separate appraisals for each house.  This is a

variant of Plaintiffs’ other arguments that Aspen’s failure to obtain new appraisals for its collateral

was fraudulent.  The court rejects this argument for the same reasons it has previously rejected

similar arguments.  Aspen disclosed its use of the appraisals, thereby militating heavily against any

misrepresentation or concealment, and further undercutting any argument that Aspen knowingly

made a false or deceptive representation with an intent to deceive. 

Plaintiffs also take issue with Black Mountain’s appraisal of the houses.  According to

Plaintiffs, Lots 1 and 2 had been sold and houses were under construction.  They further state that

Lots 7 through 9 were under construction, but had not been sold.  Yet, Black Mountain appraised

the houses based solely upon the floor plans, and did not even include the sales of Lots 1 and 2 into

the appraisals as comparisons. 

The court is again unclear as to the exact misrepresentation at issue.  Plaintiffs have largely

criticized Black Mountain’s appraisal.  But Aspen actually attached those three appraisals to the

Loan Officer Analysis.  While Plaintiffs now argue that something else should have been done, or

294 Id.

295 Id. at P002916-P002917.
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disclosed, Aspen fully disclosed the basis for its valuation of the lots with houses under construction. 

To the extent they contend that Aspen wrongfully cobbled together its valuation from two sets of

appraisals, Aspen disclosed those appraisals and its use of them.  Again, Plaintiffs have failed to

prove a knowing concealment of a material fact with an intent to deceive as to the Monarch Ridge

loan.  

n. Centennial Lamb, LLC (Loan Nos. 60-00323-5 and 60-00324-8).

Aspen brokered two land loans for Centennial Lamb.  Centennial Lamb borrowed

$4,850,000 on Loan No. 60-00323-5 secured by a second deed of trust against “17.38 acres of

vacant residential land . . . .”  Aspen disclosed that the loan would result in a 99% loan-to-value ratio

when combined with the outstanding first deed of trust.296  The second loan, Loan No. 60-00324-8,

was for $2,585,000, also secured by a second deed of trust on “9.57 +/- acres of vacant residential

land . . . .”  The combined secured debt on this loan also resulted in a 99% loan-to-value ratio.297  

Plaintiffs contend that Aspen omitted pertinent portions of the appraisal in the Opening

Packages, and also failed to disclose in the Loan Officer Analyses that the appraised value was based

on “‘the highest and best use ... ‘to hold for future development when economic conditions

dictate.’”298  They argue that this was materially false because Aspen represented that the borrower

intended to develop both parcels of real property.  Plaintiffs reiterate their general  understanding

that Charles and Donna began lending with Aspen in 2000 and that all of their loans were to be used

for development purposes.  

The Loan Officer Analysis provided by Aspen for each loan contradicts Plaintiffs’ claims

of misrepresentation and concealment.  The Project Description in the Loan Officer Analysis for

Loan No. 60-00323-5 states that the borrower intended to use the property “for future development

296 Tr. Ex. 992 at P007621.

297 Tr. Ex. 1027 at P007960.

298 Plaintiffs’ Closing Appendix, ECF No. 360, Ex. 6 at 5 (citing Day 6 Trial Transcript,
ECF No. 316 at 70:4-71:5); id. at Ex. 7, p. 5.
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of an approximately 360 unit condominium project ....”299  Similarly, the Project Description in the

Loan Officer Analysis for Loan No. 60-00324-8 states that the borrower intended to use the site for

“future development of an approximately 176 unit project.”300  Both documents also detail the

proposed use of funds to refinance existing debt and fund interest reserves for vacant land.  There

is nothing in either Loan Officer Analysis that suggests that the proceeds of this loan would be used

for construction.  Indeed, Aspen described the collateral for both loans as “vacant residential land,”

and the appraisals included in the Opening Packages for both loans disclosed that the vacant real

property was valued “as is.”301  Plaintiffs have failed to prove any affirmative misrepresentation or

concealment of a material fact as to the Centennial Lamb loans. 

o. The Coronado Loans. 

Guinn participated in several real estate businesses that borrowed money through Aspen for

various projects.  These businesses usually included “Coronado” in their names, and three of these

entities are included in Plaintiffs’ Challenged Loans: Coronado Canyons, LLC; Coronado Eastern,

LLC; and Coronado Horizon/Boulder, LLC.  The court considers each of the loans in turn.    

(i) Coronado Canyons, LLC (Loan No. 60-00321-3).

Guinn was a part-owner of Coronado Canyons, LLC, which borrowed money through Aspen. 

Aspen disclosed Guinn’s ownership in the borrower to investors in the Loan Officer Analysis.302 

Coronado Canyons owned seven subdivided lots totaling 15.30 acres of vacant land that it intended

to develop as a retail center.  Coronado Canyons borrowed $5,910,000 to “refinance the existing

second mortgage loan (60-00291-9); provide additional development funds, interest reserve, loan

fees and costs related to the transaction.”303  Guinn individually guaranteed the loan as well.304 

299 Tr. Ex. 992 at P007624 (emphasis added).  

300 Tr. Ex. 1027 at P007963 (emphasis added).

301 Tr. Ex. 992 at P007634-P007636; Tr. Ex. 1027 at P007974-P007976.

302 Tr. Ex. 581 at P004115-P004116.

303 Id. at P004115.  

304 Id. at P004116. 
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Aspen informed its investors that the real property was valued at $21,960,000 based upon its “As

is Market Value.”  Together with Aspen’s first deed of trust loan, the total secured debt resulted in

a 87% loan-to-value ratio.305

Plaintiffs contend that Guinn’s partial ownership of the project was part of his manipulation

and misrepresentation of the appraised value of the real property collateral.  They contend that they

were lead to believe that the property was going to be developed.  Within the Project Description

of the Loan Officer Analysis, Aspen stated that “[t]he Borrower/Developer has entered into

agreements for the sale or lease of three of the four pads at the project (PT’s Pub, Wells Fargo and

Tesco), leaving only Pad 4 to be sold, the remaining 9.18 acres is allocated for retail/office

development [sic].”306  The excerpt of the appraisal included in the Opening Package also referenced

the three pads as the PT’s Pub Pad, the Wells Fargo Pad, and “a 2.40 acre, or 104,715 square foot

parcel allocated as a ground lease for a Tesco Market....”307  

According to Plaintiffs, the three identified leases were only “assumed” in the appraisal and

Aspen failed to establish that the sales or ground leases existed.  Additionally, Plaintiffs argue that

Guinn concealed that there was no proper subdivision for the project.  In support of these arguments,

Plaintiffs rely on the following testimony from Coin:

Q: Okay. What are the significant comments -- what's the significant problems
with the appraisal from April 16th, 2007, before our May 2007 loan?

A: Well, look, because Guinn was a part owner of this development and
principal of Guinn Aspen, the appraisal client, the lack of real evidence to
support the sales to PT's Pub, to Wells Fargo, and a ground lease to Tesco,
as well as a proper subdivision of the various sites as assumed by the
appraiser must be called into question, impacting the credibility and
reliability of the report and all of its value.

Q: What do you mean by that? What wasn't included that you're saying should
have been included? 

A:  Well, he didn't have real bona fide evidence, it seems, and he didn't have a
real subdivision at the time, and I'd have to go re-read it to see if he
conditioned it on the subdivision, but I'm suspecting that they did not. 

305 Id. at P004115.

306 Id.

307 Id.
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Q: Okay.

A: Virtually every section of the report appeared to provide value estimates that
were unreliable. The only logical conclusion is that the entire appraisal was
unreliable. If you looked at the tax assessor's partial [sic] numbers, I think
you've got a different total. The assessor had 15.3 acres. The appraiser was
using 14.67 acres.308 

The appraisal included valuations based on six differing assumptions ranging from market

value “as is” to market value “as stabilized.”  Guinn used the “as is” market value, and disclosed that

Aspen was using this market value.  Plaintiffs fail to say why the valuation of vacant real property

on an “as is” basis was fraudulent.  The court finds that Coin’s criticisms as to “as complete” or “as

stabilized” valuations are immaterial as they did not affect the “as is” valuation of the vacant land

utilized by Aspen. 

Ostensibly, Plaintiffs contend that Guinn, through Aspen, misrepresented the existence of

sales and leases.  The representation can be viewed as impacting the future of the project, and thus

the prospects for sale or refinancing of the property.  Aspen affirmatively represented that the

borrower had entered into agreements for sale or lease to PT’s Pub, Wells Fargo, and Tesco.  But

there is insufficient evidence to establish that such representations were false.  Coin’s testimony

criticized the appraisal for failing to attach letters of intent or the agreements themselves, and to

provide specific details of the agreement.  Coin’s criticisms cast doubt on the existence of the

agreements, but his criticisms are not evidence.  Plaintiffs have failed to establish the falsity of the

representations.309  Moreover, as previously discussed, Plaintiffs never actually relied on any such

affirmative representation.  For these reasons Plaintiffs cannot establish the elements for an

affirmative misrepresentation surrounding the sale or lease of the three pads, or, consequently, the

value reached in the appraisal as utilized by Aspen as to the Coronado Canyons loan.  

308 Day 6 Trial Testimony, ECF No. 316 at 152:7-153:4.

309 Because such a claim is based on the falsity of the representation, the court treats it as
a claim for affirmative misrepresentation rather than concealment.  
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(ii) Coronado Eastern, LLC (Loan Nos. 80-00065-1 
and 60-00317-1).

 Guinn, together with developer Kent Barry and former Aspen employee Jennifer Schai,

purchased Coronado Eastern, and took over an existing project in Henderson, Nevada.310   Coronado

Eastern financed the purchase of the project through Aspen.  Coronado Eastern sold four other

buildings within the project, leaving only buildings F and G to be sold.311  

Coin testified that the challenged loans constituted the fifth and sixth Aspen loans on

buildings F and G.312  The investment histories show that Plaintiffs had participated in Coronado

Eastern loans in some form since 2003.  On March 30, 2007, Coronado Eastern borrowed

$19,550,000 secured by a first deed of trust, and an additional $2,300,000 secured by a second deed

of trust.313  Combined, the total secured debt was $21,850,000.  The Loan Summary for these loans

disclosed that the property had been appraised at $23,000,000.314  The Loan Officer Analysis for

each loan  provided additional information as to the appraisal, noting that the property was appraised

with a market value “as stabilized” at $23,000,000:

The buildings are referred to as Buildings F & G.  Building G is
100% completed and Building F is approximately 85% complete. 
The Borrower is presently in negotiations with various tenants to
lease approximately 50% of Building.  The Veterans Administration
has shown an interest in leasing 10,000 square feet of Building G.  A
letter of intent has been delivered and a response is anticipated within
the next 10 days.

The Borrower intends to stabilize the property and either sell the
property or seek long term financing once the occupancy of the
buildings reaches 60% leased.315  

310 Day 12 Trial Testimony, ECF No. 337 at 241:20-242:5.  

311 Id. at 242:21-243:6.

312 Day 6 Trial Testimony, ECF No. 316 at 85:24-86:1.  

313 This was the date the deeds of trust were recorded with the Clark County Recorder.
Stipulated Facts, ECF No. 298 at 5.

314 Tr. Ex. 648 at P004917; Tr. Ex. 681 at P005223.

315 Tr. Ex. 648 at P004920; Tr. Ex. 681 at P005226.
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Plaintiffs argue that Guinn deceived them into believing that the borrower would have

sufficient funds to complete construction timely, perform all necessary tenant improvements, and

absorb the carrying costs until Coronado Eastern was able to reach lease stabilization and achieve

the higher valuation.  Aspen’s Loan Officer Analysis for each loan informed investors that:

Aspen will provide this loan to payoff the existing construction loan
on the project, costs and fees related to the transaction.  The
remainder of the proceeds will be deposited with Nevada
Construction Services for interest reserve and if necessary tenant
improvements.  Tenant improvements maybe [sic] provided if
negotiated in the leases.316  

While Aspen described Building G as completed, that description is misleading as there were

no interior walls or floorings.  Building F was also a completed shell, but Aspen stated that it was

only 85% complete.   While Aspen noted that it was in various negotiations with prospective tenants,

it failed to discuss the costs required to reach stabilization and achieve the appraised valuation relied

upon to support the loan.  The executive summary of the appraisal included in the Opening Package

similarly fails to discuss the necessary costs.  There is, however, a discussion of the costs to

complete, the commissions to be paid, and tenant improvements within the body of the full appraisal

which also was admitted as an exhibit at trial.317 

The appraisal provided valuations for the property as is, as complete, and as stabilized.  The

appraisal started with the Market Value As Stabilized, and valued the property at the $23,000,000

value used by Aspen.  To calculate the Market Value As Complete, the appraiser deducted the costs

of tenant improvements, leasing commissions, and rent loss from the value as stabilized.318  The

appraiser estimated the cost of tenant improvements at $2,042,240, and leasing commissions of

$396,225.319  The appraiser also opined that it would take a year to lease the space after completion,

316 Tr. Ex. 648 at P004920; see also Tr. Ex. 681 at P005226 (although the substance was
the same, slightly different language was used).

317 The appraisal prepared by The Randall Company for Aspen on Buildings F & G was
admitted into evidence at Tr. Ex. 1431. 

318 Tr. Ex. 1431 at P013196.

319 Id.  
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and deducted rent loss to calculate the “as complete” value.320  To calculate the value “as is,” the

appraiser deducted the estimated costs to complete and profit from the estimated value as complete. 

The appraiser estimated it would take $510,560, or $20 per square foot, to finish construction of the

incomplete building to bring the property from “as is” to “as complete.”321  Applying the appraiser’s

estimates, the borrower still needed an additional $2,949,025 to complete the buildings, lease the

buildings, and stabilize the rents.  The appraisal calculated these costs as follows:

Costs to Complete $   510,560
Commissions $   396,225
Tenant Improvements $2,042,240
Total Costs $2,949,025

Any lease of either building would require tenant improvements, given the condition they

were in at the time of the loans.  All parties agreed that the owner would be responsible for the

tenant improvements.  Guinn did not challenge these figures.  Indeed, it is not necessary to

determine the exact amount of construction costs, tenant improvements, and lease commissions.  

The point to be derived from these estimates is that considerable time and costs remained before the

property would reach the appraised value on an “as stabilized” basis.  Whether phrased as costs to

complete the buildings or to complete tenant improvements, the costs to complete the two buildings

and secure tenants were substantial. 

Reviewing Aspen’s use of funds document, Coin persuasively testified that Coronado

Eastern did not receive funds from this round of Aspen’s refinancing to enable it to complete

construction, much less provide tenant improvements.  While both loans included reserves, Coin

testified that such reserves were needed to pay interest on both loans, and would last only ten

months.322  His testimony was not rebutted on this point, nor did Guinn provide any other

explanation as to how Coronado Eastern would fund the remaining construction and tenant

improvements.  Accordingly, Aspen misrepresented the appropriate valuation of Coronado Eastern’s

real property in soliciting the last round of refinancing by concealing the fact that the loans would

320 Id.

321 Id. at P013197.

322 Day 6 Trial Testimony, ECF No. 316 at 86:21-88:10.
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not provide funding for the construction and tenant improvements necessary to achieve the appraised

valuation based on lease stabilization within the applicable loan terms.  This was obviously a

material fact as Aspen had to use the highest valuation provided by the appraiser to support the loan. 

Both the “as is” and “as complete” valuations were too low to support any additional financing as

either valuation resulted in a loan-to-value ratio well over 100%. 

The court further finds that Guinn knowingly concealed the lack of funds to finish

construction and provide tenant improvements.  In this instance, Guinn was effectively acting as

both the borrower and lender.  The totality of the testimony on the challenged loans to the Coronado

entities established that Guinn materially participated in those entities and financing, though Barry

apparently signed the financing documents for Coronado Eastern.323  Guinn was also materially

involved in the loan approval.  The testimony of Elliott and Steffora make clear, and the court finds

and concludes, that Guinn was the final say on all matters involving Aspen-brokered loans.  The

court finds that this necessarily included the decision to use the “as stabilized” value in soliciting

these two loans, and that Guinn chose to use the “as stabilized” valuation in the Loan Officer

Analysis.  As Coin testified, and as the numbers previously discussed reflect, the use of this

valuation was the most aggressive choice available, and the only one that could justify the loan.324 

Based upon the pattern of not providing for full interest reserves on the other Challenged Loans,

Coronado Eastern’s refinancing of the prior first and second deed of trust loans strongly suggests

that the borrower had run out of reserves to pay interest and needed the refinancing to continue its

efforts.  The court concludes that Guinn knowingly had Aspen use a valuation that was not

supported by reality to justify the refinancing of an existing loan for his other company to continue

its project.  From the facts and circumstances of this loan, and when contrasted with the other loans

previously considered, the court finds that Guinn concealed the reality of Coronado Eastern’s

inability to fund the project to reach the stabilized value within the applicable loan terms.  The court

further finds that Guinn concealed the amounts necessary to reach a stabilized value with the intent

323 See Closing Packages at Tr. Exs. 649 and 682.

324 See Day 6 Trial Transcript, ECF No. 316 at 103:2-6.
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to defraud, and that if Plaintiffs had been aware of these amounts they would not have invested. 

Finally, the court finds that as a result of the concealment, Coronado Eastern would not be able to

fund the costs necessary to finish and lease the buildings within the loan term, and Plaintiffs lost

their investment when they helped fund this loan. 

CDR Investments, LLC lost $49,381.91, and the Frank E. Granieri Revocable Trust lost

$111,589.42, funding Loan No. 60-00317-1 to Coronado Eastern.  The Charles L. Ruthe IRA lost

$79,428.19 funding Loan No. 80-00065-1 to Coronado Eastern.325  These Plaintiffs are entitled to

judgment for these unpaid amounts of their loans.  Such debts are nondischargeable under

§ 523(a)(2)(A) as the debts arise from a fraudulent concealment made, and created, by Guinn for

which he is personally liable.326  

(iii) Coronado Horizon/Boulder, LLC - (Loan No. 60-00322-4).

On May 30, 2007,327 Plaintiffs invested in another loan to another Guinn entity.  Coronado

Horizon borrowed $2,960,000 to, among other things, provide construction and interest reserves for

both this new loan as well as an existing Aspen-brokered first mortgage loan.  This loan was secured

by a second deed of trust against a 20,000 square foot retail building, two 6,000 square foot retail

buildings, two pads, and a 4.65 acre parcel.328  The retail buildings were in shell condition,329 which

the court takes to mean that additional tenant improvements would be required before tenants could

move in and open for business.  

The two retail buildings and two pads were the remaining parts of an ongoing project that

started back in early 2004.  Coronado Horizon had obtained five prior loans through Aspen, and had

325 Stipulated Facts, ECF No. 298 at 6-10.

326 As previously noted, while there remains some question whether Plaintiffs must prove
the underlying fraud by clear and convincing evidence, the court finds that they have established
the elements by clear and convincing evidence as to the Coronado Eastern loans.  

327  This was the date the deeds of trust were recorded with the Clark County Recorder.
Stipulated Facts, ECF No. 298 at 5.

328 Tr. Ex. 499 at P003346.

329 Day 12 Trial Testimony, ECF No. 337 at 258:16-21; 260:9-13.
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previously closed another first deed of trust loan roughly a year previously.330  According to

Plaintiffs’ investment history, the Ruthe Trust had invested in the construction loan for the project

secured by a first deed of trust on September 9, 2005 (Loan No. 50-00043-1) and June 23, 2006

(Loan No. 50-00046-6) before it and the Ruthe IRA invested in this second deed of trust loan.  

As of the closing date for this new second deed of trust loan, Coronado Horizon still owed

$18,188,000 on the first deed of trust loan.331  Together with the second deed of trust, the secured

debt against the property totaled $21,148,000. 

Aspen valued the real property securing the first and second deeds of trust at $22,735,000,

resulting in a 93% loan-to-value ratio.  In its Loan Officer Analysis, Aspen disclosed that it was

relying upon a year old appraisal dated May 26, 2006, and would not obtain a new appraisal.  Aspen

explained:

Aspen will use an existing appraisal completed by The Randall
Company as of May 14, 2006 and will not obtain a new appraisal for
this loan. The appraisal provides an opinion of value for the subject
property as "Market Value As Is" and "Market Value as Stabilized".
The "Market Value As Stabilized" is $22,735,000 net (Appraisal for
project is $23,750,000 less Pad A, which has been sold, $1,015,000)
this is the value that will be utilized in this analysis. The loan to value
on this loan is 93% combined 1st and 2nd Mortgages. The balance on
the first mortgage with Aspen is $18,188,000. The following is a
breakdown of the sites and their values:

Retail Component consisting of Major A-
 20,000 sq. ft, Retail A & B, 6,000 sq. ft. 
 each and pads C & D which are valued at: 

                                                                                    $17,670,000
Pad E, 4.65 acres $  5,065,000
Total Value $22,735,000332

Aspen included the executive summary of the appraisal, dated May 26, 2006, in the Opening

Package for the loan.333  In May 2006, Coronado Horizon owned the real property that would secure

Plaintiffs’ second deed of trust loan, and a separate building pad referred to as Pad A. Pad A was

330 Day 6 Trial Testimony, ECF No. 316 at 122:1-25.

331 Tr. Ex. 499 at P003346.

332 Id.  

333 Id. at P003368-P003373.
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under a contract for sale at that time, and was sold before Plaintiffs invested in the 2007 second deed

of trust loan.334  The appraisal included Pad A as part of the appraised property.  Even with Pad A,

the appraisal valued all of the real property at only $10,080,000 on an “as is” basis.335 

Aspen did not use the “as is” valuation, but disclosed that it would rely upon the “as

stabilized” value for the property.  The appraisal calculated the “as stabilized” value for the property,

including Pad A, at $23,750,000, which represented the projected value as of May 14, 2007.336  The

appraisal broke out the components of the real property, and valued Pad A at $1,015,000 as part of

the “as stabilized” value.  Aspen merely deleted the assigned value for Pad A to calculate its “as

stabilized” value for the remainder of the property a year later. 

In the Loan Officer Analysis, Aspen stated:  “The Borrower indicates that Office Depot is

very interested in leasing or purchasing Major ‘A’, a portion of Pad E has been sold and various

companies have expressed interest in leasing the remaining buildings at the site.”337  This statement

was consistent with the testimony at trial that a number of businesses had looked at the property,

including Home Depot, Dunkin Donuts, a dentist, a pizza shop, a Mini-Mart, a T-Mobile, a water

store, and a Lee’s Nails.338  Additionally, there was some testimony that Walmart had been interested

in the property, though it appears that Walmart’s interest predated the loan at issue.339  According

to Coin, “only Lee’s Nails and the dentist actually signed leases.”340  It is unclear when those tenants

signed their leases.  

 Coronado Horizon did not complete the project by the original projected date used by the

appraisal – May 14, 2007.  The second deed of trust loan that Plaintiffs helped fund closed on May

334 See id. at P00346.

335 Id. at P003370. 

336 Id.

337 Id. at P003346.  

338 Day 6 Trial Transcript, ECF No. 316 at 124:12-25.

339 Day 12 Trial Transcript, ECF No. 337 at 259:10-18.  

340 Day 6 Trial Transcript, ECF No. 316 at 124:19-20.
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30, 2007.  Yet, Aspen failed to disclose that the “as stabilized” valuation had not come to pass in the

time originally projected by the appraisal.  In fact, there was no evidence that Coronado Horizon had

completed any additional construction or leased any additional property within the projected one-

year period predating May 14, 2007. 

Plaintiffs argue that Guinn misrepresented the value of property by using the year-old

appraisal.  They further argue that Guinn improperly revised that appraisal by deducting the sale

price of Pad A.  Although Plaintiffs complain that Guinn manipulated the appraisal, Aspen fully

disclosed what had been done and the use of the old appraisal. There was no concealment regarding

the date of the appraisal, its assumptions, or Aspen’s modification of that appraisal. Once again,

Aspen’s use of a year-old appraisal may have violated its obligations to its investors, but Aspen did

not fraudulently conceal its use of that appraisal.

However, Aspen’s use of the stabilized value is more problematic.  As with the Coronado

Eastern loan, this new loan could not be made using the “as is valuation,” as it would have resulted

in a loan-to-value ratio over 200%.  Nowhere in the Loan Officer Analysis was there any discussion

that the projected stabilized value being used to support this loan was for the prior year and that the

stabilized value was supposed to have been achieved by the very month Aspen was brokering this

second deed of trust loan.  In short, Aspen’s use of the higher “as stabilized” value intimated that

the stabilization, and the corresponding value, could be achieved by the end of the loan term. Yet

Aspen failed to acknowledge that the borrower had failed to stabilize the property based on the very

same assumptions within the prior term.  It further failed to discuss what was required to achieve

stabilization.  Aspen simply rolled over a year-old appraisal that included a projected “as stabilized”

valuation that had not met the projection on which this new loan relied.  Rather than obtain a new

appraisal in mid-2007, Aspen repeated the valuation and thereby ignored the borrower’s failure to

lease the buildings within the time projected for stabilization.  Aspen used the dated appraisal to

refinance an existing loan without fully disclosing the situation, while increasing the loan-to-value

ratio.  As Coin explained, at the time of this loan there was roughly 47,000 square feet of retail space

to lease and Coronado Horizon had leased two small spaces.  Coin noted, “you’re talking about a 
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period now of three years, and you only had that little bit of leasing.  It’s very disappointing to

me.”341

Aspen concealed the fact that the real property had been projected to lease out the remainder

of the 47,000 square feet of retail space and reach its stabilized value during the year before but had

failed to do so.  By choosing to use the “as stabilized” value from a year old appraisal, Aspen

inserted itself into the valuation process.  Given its relationship to its investors, and Guinn’s

participation as both borrower and lender, Aspen was under a duty to fully and accurately disclose

all facts material to that valuation.  It failed to do so.  Aspen, acting through Guinn, chose not to

disclose why it was using a year-old report when the underlying assumption regarding the

stabilization of leases had failed to occur within the prior year as projected.  Unlike other instances,

Aspen did not obtain an updated review of the valuation to determine whether the appraisal

remained accurate.  From this, and in light of the challenged Coronado Eastern loan that closed two

months earlier, the court concludes that Guinn fraudulently used an unjustified valuation to support

an acceptable loan-to-value ratio to get financing for his entity.  Accordingly, the court finds that

Aspen, at Guinn’s direction, concealed or suppressed the proper valuation of the real property as

well as the borrower’s failure to stabilize the property within the prior term. Guinn was under a duty

to fully disclose all aspects of his decision to value the real property based upon a year-old appraisal

on an “as stabilized” basis.  This included Coronado Horizon’s inability to obtain the leases

necessary to stabilize the property and achieve the projected valuation within the stated term.  The

court finds that Guinn concealed material facts concerning his valuation of the property.

Having failed to lease the property, Guinn needed additional financing to keep the project

going and pay accruing interest.  Given his involvement as both broker and borrower, the court is

left to conclude that Guinn intentionally concealed the borrower’s failure to stabilize the property

within the prior year when soliciting another loan to finance accruing interest.  It is clear that he did

so to induce Plaintiffs to invest in the loan.  Although there is some testimony regarding interest in

leasing the property from a number of businesses, that testimony is vague and generalized.  The

341 Id. at 125:12-126:5.

106

Case 14-01007-btb    Doc 365    Entered 03/31/19 19:53:26    Page 106 of 115



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

court is left to guess as to when any such interest was expressed, and the seriousness of such interest,

if any.  Based on the lack of any details in evidence, the court concludes that it was insufficient to

support a reasonable belief that Coronado Horizon would be able to lease sufficient space to

stabilize the property and achieve the appraised value.  Accordingly, the court finds that Guinn

concealed the problems with his valuation from Plaintiffs with the intent to defraud them.  

There is no evidence to suggest that Plaintiffs knew that Coronado Horizon had failed to

lease the buildings the year before.342  As with the Coronado Eastern loan, the court finds that if

Plaintiffs had known that Guinn and Coronado Horizon had been unable to lease the property for

at least a year, they would not have invested in the loan.  While Plaintiffs had a tremendous

willingness to invest in risky, highly leveraged loans, the court finds that Plaintiffs would not have

invested in this loan had Aspen and Guinn provided a more realistic, and transparent, valuation. 

Specifically, if the property had been properly valued, the resulting loan-to-value ratio would have

been over 100%, and the court finds that Plaintiffs would not have invested.  However, Plaintiffs

did invest, and they suffered damages as a result of Guinn’s fraudulent concealment. 

The Charles L. Ruthe IRA lost $38,216.82, and the Charles L. Ruthe Trust lost $60,268.24,

funding Loan No. 60-00322-4 to Coronado Horizon.343  These Plaintiffs are entitled to judgment for

these unpaid amounts of the Coronado Horizon loans. Such debts are nondischargeable under

§ 523(a)(2)(A) as the debts arise from a fraudulent concealment made, and created, by Guinn for

which he is personally liable.344   

342 While the Ruthe Trust invested in the first deed of trust loans, there was no evidence
presented as to what was told to the investors of those prior loans.  The court notes that Aspen
refinanced the most recent first deed of trust loan in 2008, and it is not included in the
Challenged Loans.  From this, the court concludes that Plaintiffs were paid on the first deed of
trust loan.  

343 Stipulated Facts, ECF No. 298 at 7-8.

344 As previously noted, while there remains some question whether Plaintiffs must prove
the underlying fraud by clear and convincing evidence, the court finds that they have established
the elements by clear and convincing evidence as to the Coronado Horizon loan.  
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C. Claims Under § 523(a)(6).

Plaintiffs also contend that Guinn owes them debts that must be excepted from discharge

under § 523(a)(6) because the debts are for “willful and malicious injury by the debtor to another

entity or to the property of another entity.”345  Both prongs of § 523(a)(6)–a willful injury, and a

malicious injury–must be established.346  To establish a willful injury, Plaintiffs must prove that

Guinn had “a subjective motive to inflict injury” or “believe[ed] that injury [was] substantially

certain to result from his own conduct.”347  It is not enough to show that he intended the act that

resulted in injury; rather Plaintiffs must prove a deliberate or intentional injury.348  For this reason,

debts for injuries resulting from negligent or reckless actions are not excepted from discharge under

§ 523(a)(6).349  A “debtor is charged with the knowledge of the natural consequences of his

actions.”350  “‘[I]n addition to what a debtor may admit to knowing, the bankruptcy court may

consider circumstantial evidence that tends to establish what the debtor must have actually known

when taking the injury-producing action.’”351

345 11 U.S.C. § 523(a)(6).

346 Carillo v. Su (In re Su), 290 F.3d 1140, 1146 (9th Cir. 2002).

347 Ormsby v. First Am. Title Co. of Nev. (In re Ormsby), 591 F.3d 1199, 1206 (9th Cir.
2010) (citing In re Su, 290 F.3d at 1142).

348 Kawaauhau v. Geiger, 523 U.S. 57, 61 (1998). 

349 Id. at 64.

350  Dekhtyar v. Chernyavsky (In re Dekhtyar), 2019 WL 1282753, at *3 (B.A.P. 9th Cir.
March 19, 2019) (citing In re Ormsby, 591 F.3d at 1206). 

351 Jett v. Sicroff (In re Sicroff), 401 F.3d 1101, 1106 (9th Cir. 2005) (quoting In re Su,
290 F.3d at 1146 n.6).
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To establish a malicious injury, Plaintiffs must prove the following four elements: “‘(1) a

wrongful act, (2) done intentionally, (3) which necessarily causes injury, and (4) is done without just

cause or excuse.’”352  “Malice may be inferred based on the nature of the wrongful act.”353

Plaintiffs have spent very little time discussing their claims under § 523(a)(6).  In short, they

contend that Guinn’s operation of a Ponzi scheme warrants nondischargeability of the resulting debts

under § 523(a)(6) as well as § 523(a)(2).  The court agrees that operation of a Ponzi scheme would

establish a wilful and malicious injury as well as a fraud.354  However, the court has found that

Guinn did not operate a Ponzi scheme.  Accordingly, Plaintiffs have not established their claims

under § 523(a)(6).  

D. The Motion to Amend.

On October 24, 2016, Plaintiffs filed a motion seeking to amend their First Amended

Complaint (“FAC”) to conform with the evidence (the “Motion to Amend”).355  Plaintiffs first

argued that amendment is not necessary because the FAC’s allegations incorporated the causes of

action alleged in a Second Amended Complaint filed in Nevada state court at Case No. 09-A587791

(“State Court Actions”).356  However, Plaintiffs fail to cite to any section of the FAC in support. 

Instead, they ask this court to undertake the responsibility of finding snippets to support their

arguments by stating, in a conclusory fashion, that “Plaintiff’s First Amended Complaint is 138

pages with 376 allegations.”357  For the sake of completeness, the court has conducted an in-depth

352 In re Ormsby, 591 F.3d at 1207 (quoting Petralia v. Jercich (In re Jercich), 238 F.3d
1202, 1209 (9th Cir. 2001)); see also Van Zandt v. Mbunda (In re Mbunda), 484 B.R. 344, 358
(B.A.P. 9th Cir. 2012). 

353 In re Dekhtyar, 2019 WL 1282753, at *3 (citing In re Ormsby, 591 F.3d at 1207).

354 See Husky Int’l Elec., Inc. v. Ritz, 136 S.Ct. 1581, 1588 (2016) (“[D]ebtors who
commit fraudulent conveyances and the debtors who make false representations under
§ 523(a)(2)(A) could likewise also inflict ‘willful and malicious injury’ under § 523(a)(6).”)
(emphasis in original).

355 ECF No. 353.

356 See Tr. Ex. 4498.

357 ECF No. 353 at 6, citing ECF No. 79.
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review of the FAC, and none of the 376 allegations contained in the FAC incorporate the State Court

Actions.  Plaintiffs’ argument that the FAC’s allegations satisfy the elements of some or all of their

State Court Actions does not alter the fact that they were not pled or incorporated into the FAC.358

Plaintiffs alternatively ask the court to authorize them to amend their FAC under Civil Rule

15(b), made applicable to this action by Bankruptcy Rule 7015.  Plaintiffs seek to incorporate some,

but not all, of the State Court Actions.  Civil Rule 15(b) states:

(1)     Based on an Objection at Trial.  If, at trial, a party
objects that evidence is not within the issues raised in the pleadings,
the court may permit the pleadings to be amended.  The court should
freely permit an amendment when doing so will aid in presenting the
merits and the objecting party fails to satisfy the court that the
evidence would prejudice that party’s action or defense on the merits.

(2)     For Issues Tried by Consent.  When an issue not raised
by the pleadings is tried by the parties’ express or implied consent,
it must be treated in all respects as if raised in the pleadings.  A party
may move–at any time, even after judgment–to amend the pleadings
to conform them to the evidence and to raise an unpleaded issue.  But
failure to amend does not affect the result of the trial of that issue.

Pursuant to Civil Rule 15(a)(2), “[t]he court should freely give leave [to amend] when justice so

requires.”

As an initial matter, the court acknowledges that Guinn did not expressly consent to

Plaintiffs’ requested amendments.  Rather, Guinn’s counsel objected to the amendments when first

presented at the beginning of the trial.  At that time the court noted counsel’s objection and

concerns, but reserved a ruling until after the conclusion of trial largely based upon the consensus

that such claims would not require the introduction of any evidence that was not already going to

be presented on the existing claims.    

Plaintiffs’ post-trial briefing indirectly suggests that Guinn impliedly consented to these

amendments because the facts relevant to the State Court Actions were tried.  “‘To establish implied

consent, the [plaintiff] must demonstrate that [the defendant] understood evidence had been

introduced to prove [the new issue], and that [the new issue] had been directly addressed, not merely

358 See ECF No. 353 at p. 6 (“Clearly, Plaintiffs have sufficiently pled state law claims for
negligent misrepresentation, negligent supervision, breach of fiduciary duty, and breach of NEV.
REV. STAT. § 645B[].  Therefore, on that basis alone, Plaintiffs should be permitted to establish
their entitlement to a ‘debt’ under multiple state law theories.”).
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inferentially raised by incidental evidence.’”359  Plaintiffs contend that the requested amendments

are appropriate because the trial elicited facts that are relevant to these new causes of action.  Even

if true, this, standing alone, is insufficient to prove that the new causes of action were tried by

Guinn’s implied consent.360  At the very least, Plaintiffs have not demonstrated that the causes of

action were directly addressed.  The court, therefore, denies the Motion to Amend under Civil Rule

15(b)(2) because Guinn did not expressly or impliedly consent to the court’s adjudication of these

new claims.

The analysis under Civil Rule 15(b)(1) yields a similar result, but for a different reason. 

Although the arguments primarily focus on the prejudice, if any, that Guinn may suffer as a result

of the proposed amendment, the court is also tasked with considering the futility of any such

amendment.361  “Futility of amendment can, by itself, justify the denial of a motion for leave to

amend.”362  Futility is present when the proposed amended claim will inevitably be defeated on

summary judgment363 or where “the movant presents no new facts but only new theories and

provides no satisfactory explanation for his failure to fully develop his contentions originally.”364 

359 Acequia, Inc. v. Clinton (In re Acequia, Inc.), 34 F.3d 800, 814 (9th Cir. 1994)
(quoting LaLonde v. Davis, 879 F.2d 665, 667 (9th Cir. 1989)).

360 See Patelco Credit Union v. Sahni, 262 F.3d 897, 907 (9th Cir. 2001) (“The
introduction of evidence that directly addresses a pleaded issue does not put the opposing party
on notice that an unpleaded issue is being raised.”); In re Acequia, Inc., 34 F.3d at 814 (“Where
‘evidence . . . allege[d] to have shown implied consent was also relevant to the other issues at
trial[,], [it] cannot be used to imply consent to try the [unpleaded] issue.’”) (citations omitted);
Quillen v. Int’l Playtex, Inc., 789 F.2d 1041, 1044 (4th Cir. 1986) (“A court will not imply
consent to try a claim merely because evidence relevant to a properly pleaded issue incidentally
tends to establish an unpleaded claim.”).

361 See Magno v. Rigsby (In re Magno), 216 B.R. 34, 38 (B.A.P. 9th Cir. 1997) (quoting
Forsyth v. Humana, Inc., 114 F.3d 1467, 1482 (9th Cir. 1997) (“A bankruptcy court considers
the following factors to determine whether a motion to amend should be granted: ‘(1) undue
delay; (2) bad faith; (3) futility of amendment; and (4) prejudice to the opposing party.’”). 

362 Bonin v. Calderon, 59 F.3d 815, 845 (9th Cir. 1995).

363 Roth v. Garcia Marquez, 942 F.2d 617, 629 (9th Cir. 1991) (quotations and citations
omitted).

364 Bonin, 59 F.3d at 845. 
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Futility is present in this instance, because any judgment on the proposed amended claims would

immediately be discharged.  Nor will determination of these claims ever result in any distribution,

as the underlying bankruptcy case has been administered as a no asset case.  

In this instance, Plaintiffs attempt to amend the FAC to include new causes of action that do

not directly support nondischargeability of the alleged debt.  The court previously granted summary

judgment on Plaintiffs’ prior claims for breach of fiduciary duty under § 523(a)(4) for failure to

establish that Guinn committed fraud while acting in a fiduciary capacity as to a qualifying trust that

arose prior to the alleged wrongdoing.365  Plaintiffs do not attempt to resurrect the breach of

fiduciary claim duty under § 523(a)(4).  They simply ask that the court adjudicate a general breach

of fiduciary duty claim under Nevada law.  Similarly, they seek to assert a negligent

misrepresentation claim that admittedly would not, standing along, support nondischargeability 

under § 523(a)(2).366  

Plaintiffs do not argue that their newly-asserted claims would directly support

nondischargeability.  Instead, they assert that because Guinn used Aspen to operate an overarching

fraud, any debts arising from that fraudulent endeavor are nondischargeable under § 523(a)(2)(A). 

This argument finds support in the Supreme Court’s decision in Husky Int’l Electronics, Inc. v. Ritz,

136 S.Ct. 1581 (2016).  There, the Supreme Court rejected a narrow reading of fraud for purposes

of § 523(a), instead interpreting “‘actual fraud’ to encompass fraudulent conveyance schemes, even

when those schemes do not involve a false representation.”367  At least one court has relied upon

Husky Int’l to except debts from discharge under § 523(a)(2) even though the underlying debt did

not arise from fraud, so long as the debtor’s ultimate liability for the original debt arose from some

365 Order on Defendant’s Motion for Summary Judgment Regarding 11 U.S.C.
§ 523(a)(4), ECF No. 251. 

366 See Dourbetas v. Gionis (In re Gionis), 2009 WL 7751433, at *8 (B.A.P. 9th Cir. Apr.
30, 2009); Mortg. Guar. Ins. Corp. v. Pascucci (In re Pascucci), 90 B.R. 438, 444 (Bankr. C.D.
Cal. 1988).

367 Husky Int’l, 136 S.Ct. at 1590.
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fraud.  In Hatfield v. Thompson (In re Thompson),368 the Bankruptcy Appellate Panel for the Tenth

Circuit held that a creditor’s corporate veil piercing claims based upon fraud satisfied the elements

of § 523(a)(2).   Even though the underlying debt was one for negligence, the debtor was personally

liable for the nondebtor’s negligence as a result of piercing the veil due to the debtor’s fraud and the

debt was, therefore, nondischargeable under § 523(a)(2)(A).  Thompson emphasizes that § 523(a)(2)

may apply to any debt obtained by fraud, and that extension of liability through veil piercing based

upon fraud can support nondischargeability even where the underlying debt owed by the nondebtor

entity did not arise from fraud.369  But the point remains that to except a debt from discharge under

§ 523(a)(2), the debtor must be liable on that debt because of the debtor’s fraud.  

Plaintiffs have not attempted to pierce Aspen’s veil and impose personal liability upon Guinn

as a result of fraud.  As discussed above, Plaintiffs do assert that Guinn operated a fraudulent

scheme, and that they were damaged as a result of that scheme.370  But the court has rejected their

claims that any overarching fraudulent scheme existed.  This finding precludes Plaintiffs’ efforts to

render dischargeable debts nondischargeable as a result of some fraudulent scheme.  Because any

claim for breach of a general fiduciary duty or negligent misrepresentation would not result in either

(1) a nondischargeable debt; or (2) distribution on an allowed claim, the court finds those claims to

be futile and denies leave to amend under Civil Rule 15(b)(1).  

Regarding Plaintiffs’ request to amend the FAC to include a claim for punitive damages, a

court should examine the prejudice such amendment might cause the defendant.371  “Although the

existence or degree of prejudice to the party opposing the modification might supply additional

reasons to deny a motion, the focus of the inquiry is upon the moving party’s reasons for seeking

368 Hatfield v. Thompson (In re Thompson), 555 B.R. 1, 11-14 (BAP 10th Cir. 2016) (the
decision describes the claims as being for substandard care.)  

369 See Walker v. Vanwinkle (In re Vanwinkle), 562 B.R. 671, 677-78 (Bankr. E.D. Ky
2016). 

370 The court’s findings as to Guinn’s fraud on the Coronado and Grand Teton loans were
loan-specific, and not part of an overarching fraudulent scheme as Plaintiffs alleged.

371 See note 363, supra.
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modification.... If that party was not diligent, the inquiry should end.”372  In  Howard v. Raytheon

Co., the United States District Court for the Central District of California refused to allow the

plaintiff to amend his complaint on the eve of trial to add a claim for punitive damages after

examining (1) the plaintiff’s diligence in asserting the claim; and (2) the prejudice that would result

from the late-stage amendment of the complaint.  The Howard  court concluded that the plaintiff was

not diligent in asserting his claim for punitive damages, when he “must have been aware of a claim

for punitive damages throughout the time this suit has been pending.”  Additionally, the court

determined that “any amendment at this point would seriously prejudice [the defendant], which has

proceeded through discovery and settlement negotiations reasonably assuming [the plaintiff] was

not seeking punitive damages because he did not plead that claim or disclose it in initial disclosures

or discovery responses....”373

Plaintiffs have not explained why they waited until the first day of trial to ask to amend their

complaint to seek punitive damages.  While the substantive claims they now seek to add track claims

otherwise made and litigated, the addition of punitive damages would change the tenor of the

litigation as recognized in Howard.  Given the significance of that change, and the absence of any

reason why Plaintiffs did not seek to claim punitive damages earlier, the court also will deny

amendment to include punitive damages.  

CONCLUSION

Plaintiffs have examined a very limited sample of loans they helped fund through Aspen. 

They assert a multitude of fraud and misrepresentation claims concerning the Challenged Loans they

funded that failed to fully repay their principal after those loans came due during the Great

Recession.  Plaintiffs’ post-default inspection of the Challenged Loans belies their willingness to

invest through Aspen on highly risky construction loans with little information, and without

reviewing the available information on these loans.  Plaintiffs attempted to recast much of their

372 Howard v. Raytheon Co., 2011 WL 13177257 at *5 (C.D. Cal. Mar. 28, 2011)
(quoting Johnson v. Mammoth Recreations, Inc., 975 F.2d 604, 609 (9th Cir. 1992)).

373 2011 WL 13177257, at *6; see also Georges v. Novartis Pharm. Corp., 2013 WL
5217158, at *3-4 (C.D. Cal. Apr. 4, 2013).
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claims in terms of concealment as they chose to not receive, or review, Aspen’s disclosures for these

loans prior to investing.  However, most of the misrepresentations Plaintiffs now raise were

addressed in the Loan Officer Analyses that Aspen prepared for each of the loans. As a result, most

of Plaintiffs’ claims fail for lack of misrepresentation, actual reliance, or intent to deceive.  As to the

fraud claims the court denies, it has done so assuming that Plaintiffs were required to proof such

claims by a preponderance of evidence.  To the extent that they were required to prove their state

law fraud claims by clear and convincing evidence, the failure of proof is only greater than under

the preponderance standard.

When examining the individualized claims of misrepresentation on specific loans, the court

does agree that Guinn fraudulently concealed information regarding the valuations he selected for

several loans.  Based on all of the circumstances, the court finds that Guinn inserted himself into the

valuation process when he buried the loss on the development in Grand Teton’s project, and misused

the “as stabilized” values to justify the loans to Coronado Eastern, LLC and Coronado

Horizon/Boulder, LLC.  Guinn omitted material details in these instances in an effort to calculate

valuation that would support yet another loan for those projects.  In each instance the valuations

Guinn presented through Aspen were, at best, misleading and intended to deceive investors to

provide additional funding on troubled loans.  Additionally, this information was sufficiently

material that Plaintiffs would not have invested in these loans if the concealed information had been

disclosed.  The court also finds that Guinn was responsible for determining what valuations would

be used, and how they would be presented.  Accordingly, the court finds by clear and convincing

evidence that Guinn fraudulently concealed the truth about the valuations for the Grand Teton

Residential, Coronado Eastern, and Coronado Horizon/Boulder loans.  The damages sustained by

those Plaintiffs that participated in these loans are nondischargeable under § 523(a)(2)(A).  All other

claims under §§ 523(a)(2)(A) and (6) are denied.  Finally, Plaintiffs’ Motion to Amend also is

denied.  The court shall enter a separate judgment in accordance with this decision.  

IT IS SO ORDERED.

Copies sent via CM/ECF ELECTRONIC FILING

# # #
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