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DISTRICT OF NEVADA
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Eugene Scalia,
Secretary of Labor,
United States Department of Labor,

13
14
15
16
17
18
19
20
21

Case No.: 2:20-cv-00510-KJD-BNW
DEFENDANTS’ OPPOSITION TO
PLAINTIFF’S APPLICATIONS FOR
TEMPORARY RESTRAINING ORDER
AND ORDER TO SHOW CAUSE RE
PRELIMINARY INJUNCTION

Plaintiff,
vs.
Unforgettable Coatings, Inc., a Nevada
Corporation; Unforgettable Coatings of Idaho,
LLC, dba Unforgettable Coatings, a Nevada
Limited Liability Company; Unforgettable
Coatings of Arizona, LLC, dba Unforgettable
Coatings, an Arizona Limited Liability
Company; Unforgettable Coatings of Utah,
Inc., dba Unforgettable Coatings, a Utah
Corporation; Shaun McMurray, an individual;
Shane Sandall, an individual; Cory
Summerhayes, an individual
Defendants.

22

Jackson Lewis P.C.
Las Vegas

23

Defendants Unforgettable Coatings, Inc., Unforgettable Coatings of Idaho, LLC, dba

24

Unforgettable Coatings, Unforgettable Coatings of Arizona, LLC, dba Unforgettable Coatings,

25

Unforgettable Coatings of Utah, Inc., dba Unforgettable Coatings, Shaun McMurray, Shane

26

Sandall, and Cory Summerhayes [sic] (collectively “Defendants,” or “UCI”), by and through its

27

counsel, hereby oppose Plaintiff’s Applications for Temporary Restraining Order and Order to

28

Show Cause Why a Preliminary Injunction Should Not Issue (ECF Nos. 4, 5).
1
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1

Plaintiff’s Applications, which are duplicate filings, are premised on false allegations and

2

a manufactured theory of retaliatory conduct advanced in blind ignorance of the current economic

3

crisis. The “evidence” presented in the Applications consists of hearsay, double hearsay, an

4

unsigned declaration, an inaccurate and uncertified translation, and a selective extract of payroll

5

records. These are misleading and fail to satisfy Plaintiff’s burden in order to obtain the

6

extraordinary remedy of injunctive relief at this stage of the proceedings.

7

Applications were filed mere days after counsel for Defendants accepted service of the Complaint

8

and are supported by a misleading characterization of the notice provided to Defendants.

9

Furthermore, Plaintiff’s requested relief is extremely overbroad, premature, and unwarranted in

10

light of the circumstances, yet also lacks the appropriate level of specificity in key areas as it

11

purports to include all employees of Defendants, and does not differentiate between any of the 4

12

named corporate defendants or any of the 3 named individual defendants. Finally, there is no

13

justification for Plaintiff’s request for an award of fees and costs. To the contrary, Defendants

14

should be awarded their fees and costs for responding to Plaintiff’s manufactured Applications.

15

Therefore, Defendants request that this Court deny Plaintiff’s Applications in their entirety.

16

This Opposition is made and based upon the accompanying Memorandum of Points and

17

Authorities, the exhibits attached hereto, all pleadings and papers on file herein, as well as any

18

oral argument that this Court may entertain.

19

Dated this 17th day of April, 2020

20

JACKSON LEWIS P.C.

21

/s/ Paul T. Trimmer
Paul T. Trimmer, State Bar No. 9291
Lynne K. McChrystal, State Bar No. 14739
JACKSON LEWIS P.C.
300 S. Fourth Street, Suite 900
Las Vegas, Nevada 89101
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Indeed, the

2
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MEMORANDUM OF POINTS AND AUTHORITIES

1
2

I.

3

Temporary restraining orders are appropriate only in extraordinary circumstances. The

4

Plaintiffs’ application for a temporary restraining order and preliminary injunction in this case is

5

based on (as set forth below, completely false) allegations of recent misconduct – the alleged

6

termination of unspecified and unidentified individuals – combined with additional allegations

7

about witness intimidation based on a memo which was sent in October 2019. The support for

8

these allegations consists of three declarations, scotch taped together and imbued with meaning

9

by opposing counsel’s overheated speculation and characterizations.

10

Neither the declarations nor opposing counsel’s theorizing holds up when confronted by

11

the facts, however.

12

uncorroborated hearsay or double hearsay, and while such otherwise inadmissible evidence can be

13

considered when a TRO application is filed, they cannot be “conclusory and without sufficient

14

support in facts.” American Passage Media Corp. v. Cass Comm., 750 F.2d 1470, 1473 (9th Cir.

15

1985). The problems with Plaintiff’s declarations cannot be cured.

16

•

All of the material allegations in those documents are unattributed,

Cristian Cespedes’ Declaration is not signed. Docket No. 4-4. His employment with

17

the Company ceased in September 2019, months before any of the alleged events

18

relevant to the TRO application supposedly took place. Id. at ¶ 2. His statements and

19

characterizations of the contents of the September 2019 letter are inconsistent with the

20

actual text of the document, barred by the best evidence rule, and based on

21

unattributed hearsay. Id. at ¶ 6. His statements about paystubs and workers’ alleged

22

fear are hearsay, not specific, and unattributed.

23
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•

The declaration of Daryl Davis-Ferra suffers from the same problems. His statements

24

about the September 2019 letter are inconsistent with the text, barred by the best

25

evidence rule, filled with speculation, and contain legal conclusions (i.e., that advising

26

employees that participation in interviews is voluntary “deter[s]” workers). Docket

27

No. 4-6 at ¶ 7.

28

intimidation,” id. at ¶ 10, is not evidence. It is speculation and characterization, and

Similarly, his assertion that the letter constitutes “witness

3
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1

his supposed “translation” of the letter is materially inaccurate. His statement about

2

paycuts and terminations, .id. at ¶ 24, is rank, unattributed hearsay, and there is no

3

reason for the lack of attribution given that he does not say it is based on the statement

4

of an allegedly confidential informant.

5
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•

The declaration of John Lama, Docket No. 4-9, is also nothing more than hearsay

6

when it comes to the testimony relevant to the TRO. Each paragraph is based on

7

unattributed statements of “workers,” without information about the date the

8

conversations allegedly occurred, without corroboration from redacted notes, without

9

support from redacted communications. His testimony about the alleged terminations,

10

id. at ¶ 13, is based on double hearsay from workers claiming that other workers had

11

been discharged.

12

Based on the foregoing evidence, Plaintiff asked the Court for extraordinary relief. It

13

asked the Court to preclude the Company from discharging or otherwise laying off any worker at

14

the Company unless it first contacts the employee and the DOL and provides a reason. Docket 4-

15

10 at ¶ 2. It asks for premature discovery related to the merits of Plaintiff’s FLSA claims,

16

discovery which has nothing to do with the issues supposedly warranting a TRO. Id. at ¶¶ 3, 5.

17

And it asked for an order enjoining Defendant from doing things that Defendant has not done and

18

which Plaintiff has not come close to proving, including witness tampering, and suborning false

19

testimony. In short, the Plaintiff’s application contains no evidence. It certainly has not shown

20

that it is likely to prove, by a preponderance of the evidence, that it would succeed at trial in

21

proving that the Defendant has engaged in retaliation and other acts prohibited by the FLSA.

22

Simply put, the facts set forth in the DOL’s application are materially and inexcusably

23

false. No employees have been terminated. See Exhibit A, Declaration of Cory Summerhays

24

(“Summerhays Decl.”). All of the employees – including any employee to whom the DOL could

25

have conceivably referred – remained on payroll through April 3, 2020, receiving pay as if they

26

had worked full 40 hour weeks. Those same employees are still on payroll, and received full

27

paychecks after the TRO was issued, even though the Company was shut down for COVID-19

28

cleaning. And, throughout this period, the Company has continued to pay for all employees’
4
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1

health benefits, with no cost to the employees. To the extent employees may have been confused

2

about whether they remained employed after they placed themselves in jeopardy by walking off

3

the job on March 18, 2020, that confusion was cleared up no later than March 24, 2020 – more

4

than a week before the DOL filed its TRO application. See Ex. A, Summerhays Decl.

5

The Applications allege intermittent conduct of Defendants dating back to 2013, yet the

6

entire basis for injunctive relief boils down to one bald accusation: that, in March of 2020,

7

Defendants informed employees of a pay reduction due to the pandemic and terminated

8

employees who complained. ECF No. 4 at 2:20-22. Plaintiff goes so far as to accuse Defendants

9

of “using the pandemic…as a cover” for retaliation, ECF No. 4 at 1:7-8, despite Plaintiff’s

10

complete ignorance of Defendants’ financial state and business operations. Plaintiff’s overly

11

simplistic explanation for why Defendants’ legitimate business decisions must be “cover” for

12

retaliation is this the Governor has deemed construction to be an essential business, therefore

13

Defendants’ operations must be proceeding as if nothing had changed. Plaintiff’s assumption that

14

Defendants’ operations are proceeding as usual in the midst of the worst economic downturn

15

since the Great Recession is astonishing and unsupported by a single piece of actual evidence.

16

Had Plaintiff not filed its application prematurely and without reasonable notice to

17

Defendants, Defendants could have explained that its volume of business was already at its lowest

18

point in ten years prior to the COVID-19 outbreak and prior to the filing of the Complaint. When

19

the COVID-19 crisis deepened, several of Defendants’ customers either cancelled work entirely

20

or requested Defendants to delay performance. Further, Defendants could have explained that it

21

did not in fact terminate any employee after March 18, 2020, but that some employees have been

22

unable to work (but remain on payroll with full health benefits) because there is simply no work

23

for them to do. Defendants now present both of these points to the Court, with the proper factual

24

support that Plaintiff’s allegations lack.

25
26

There is no merit to Plaintiff’s allegations, Defendants respectfully request that this Court
deny Plaintiff’s Applications in their entirety.

27
28
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1

II.

STATEMENT OF FACTS

2

UCI is a commercial and residential painting contractor with approximately 90-100 full-

3

time employees in Nevada. Ex. A, Summerhays Decl., ¶ 3. For the past several years, it has been

4

able to consistently provide a full 40 hours of work to its employees and schedule jobs 4 to 6

5

weeks out. Id. In December 2019 and January of 2020, UCI began to have difficulty filling its

6

schedule 4 to 6 weeks out. Id. at ¶ 4; Exhibit B, Declaration of Justin Swenson (“Swenson

7

Decl.”), ¶ 4. In fact, Justin Swenson (“Mr. Swenson”), the General Manager for Production, had

8

never seen UCI’s schedule so scarce in his 10 years’ experience working for the company. Id. at

9

¶ 6. Mr. Swenson, who bears primary responsibility for monitoring workflow and labor needs for

10

UCI, began to worry and press the sales staff to generate more work. Id. at ¶¶ 3, 5. Mr. Swenson

11

sent text messages in December 2019, January 2020, and February 2020 wherein he expressed his

12

concerns, such as “I have zero work for guys. Every job is doubled up” and “we are running out

13

of work again.” Id. at ¶ 5. Despite the increased pressure Mr. Swenson placed on the sales team,

14

the best they could manage in the first quarter of 2020 was to schedule employees 1 to 2 weeks in

15

advance (although a few employees on larger projects had steady work scheduled for 4 weeks).

16

Id. at ¶ 6.

17

Mr. Summerhays also noticed the scarcity of work. He felt that the he schedule for March

18

2020 was the least full it had been in the company’s history. Ex. A, Summerhays Decl., ¶ 4. He

19

discussed these issues with UCI’s Vice President of Sales, Mike Lawruk (“Mr. Lawruk”) in early

20

March 2020. Mr. Summerhays and Mr. Lawruk discussed the “gaps” they saw in the schedule

21

and attempted to utilize days off to stall and hope that more jobs would be forthcoming. Id. They

22

further discussed the major concerns they had about the company’s projections for the next 6

23

months to 1 year even prior to the Governor of Nevada’s announcement. Id.

24

The slowing of UCI’s volume of worsened when business began to close due to COVID-

25

19. Ex. B, Swenson Decl., ¶ 7. The schedule for March 2020 was the least full it had been in the

26

company’s history. Id. at ¶¶ 6, 8. Although the Governor of Nevada (and the governors in other

27

states where Unforgettable operates) deemed construction an essential business when announcing

28

statewide closures, COVID-19 impacted customer demand and budgets. Ex. A, Summerhays
6
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1

Decl., ¶ 6; Ex. B, Swenson Decl., ¶ 7. For instance, on March 18, 2020 a customer at Stone Ridge

2

HOA requested that UCI delay performance of a job. Id. She explained “[i]n light of the news

3

announcement last night and controlling spread of COVID-19, please reschedule painting at Stone

4

Ridge. There are many seniors within the community. Painting wrought iron railings is not

5

worth risking their lives. It can be delayed.” Id. On March 26, 2020, Mr. Swenson texted Sales

6

Account Executive Clayton Peterson (“Mr. Peterson”) and told him “I’m gonna have guys out of

7

work Monday.” Id. Customer demand weakened further as the crisis deepened, and even larger

8

projects were impacted. Ex. A, Summerhays Decl., ¶ 19. For instance, on March 26, 2020, UCI

9

received a letter from Nigro Construction, Inc., stating that the Mountain West Industrial project

10

was on hold. Id. (Ex. 5). This project is for a large industrial park in Las Vegas and would have

11

provided a significant amount of work for UCI. Id. As recently as April 9, 2020, ColRich

12

canceled a $525,000 contract to paint the Emerson Apartments in Herriman, Utah. Id. (Ex. 6).

13

After reviewing the financial projections for the company into the remainder of 2020, Mr.

14

Summerhays reluctantly decided that a company-wide reduction in discretionary bonus pay would

15

potentially be necessary to maintain the company’s financial health, align with estimates of future

16

profits, and ensure the continued employment of its employees. Id. at ¶ 7. On March 18, 2020,

17

Mr. Summerhays held a meeting with the company’s foremen. Id. at ¶ 8; Exhibit C, Declaration

18

of Angel Perez (“Perez Decl.”), ¶ 4; Exhibit D, Declaration of Archi Esteban Romero (“Romero

19

Decl.”), ¶ 5). He explained that work had slowed over the past several weeks, and that with the

20

state’s order requiring non-essential businesses to shut down, the company may have even less

21

work. Id. He said that he wanted to keep all employees working, even if that meant that everyone

22

would have to make a little bit less. Id. He said that UCI may have to reduce discretionary bonus

23

pay by up to 30%, but that he would not know the exact amount. Id. He explained that either

24

everyone had to take a little bit less or the company could run out of money, but that all

25

employees would continue to receive 100% of their health insurance coverage during this period.

26

Id. Mr. Summerhays asked the foreman to raise their hands if they understood and agreed with

27

this. Ex. A, Summerhays Decl., ¶ 8. All foreman present raised their hands. Id. Mr. Summerhays

28
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1

then instructed the foreman to disseminate the information to their teams of workers. Ex. A,

2

Summerhays Decl., ¶ 8; Ex. C, Perez Decl., ¶ 5, Ex. D, Romero Decl., ¶ 5.

3

A small group of workers reacted to the news with threats and ridicule when their

4

foreman, Angel Perez (“Mr. Perez”), announced the potential reduction in discretionary bonus

5

pay during an on-site meeting with his team1 at the Acacias HOA in Henderson, Nevada. Ex. C,

6

Perez Decl., ¶ 5, Exhibit E, Declaration of Iris Jasmin Martinez (“Martinez Decl.”), ¶ 5. One

7

worker told Mr. Perez that he would “kick his ass.” Ex. C, Perez Decl., ¶ 5. This group grew

8

angry with Mr. Perez, told him they did not believe that everyone, including Mr. Perez, would be

9

required to take the reduction, and demanded to talk to Summerhays. Id. at ¶¶ 5-6, Ex. E,

10

Martinez Decl., ¶ 4. Mr. Perez called Mr. Summerhays and put him on speakerphone so the

11

group of workers could talk to him. Id. Mr. Perez told Mr. Summerhays that people on his team

12

did not believe him when he announced the potential reduction in discretionary bonus pay, and

13

that they wanted to hear the news directly from Mr. Summerhays. Ex. A, Summerhays Decl., ¶ 9,

14

Ex. C, Perez Decl., ¶ 6. Mr. Summerhays told the group of workers that Mr. Perez was correct.

15

Ex. A, Summerhays Decl., ¶ 9, Ex. C, Perez Decl., ¶ 6; Ex. E, Martinez Decl., ¶ 5. He explained

16

that the situation was serious, and the step was necessary to ensure that every employee was taken

17

care of. Id.

18

[his] own building” (i.e. finish the project at the Acacias himself). Ex. E, Martinez Decl., ¶ 5.

19

They laughed and hung up. Id. One employee told Mr. Perez that he would go to the labor

20

commissioner and Mr. Perez responded that it was okay if he wanted to go. Ex. C, Perez Decl., ¶

21

7. Several employees then left the jobsite. Ex. C, Perez Decl., ¶ 8; Ex. E, Martinez Decl., ¶ 6.

22

They did not ask for Mr. Perez’s permission to leave. Ex. C, Perez Decl., ¶ 8. They appeared

23

angry and did not say that they intended to return to work. Id.

The group of workers replied to Mr. Summerhays that he could come and “clean

24

At no point during the discussion with Mr. Perez, or with Mr. Summerhays on the

25

speakerphone, did any of the employees express fear to work due to COVID-19 or request to stay

26
27
28
Jackson Lewis P.C.
Las Vegas

1

At the time Rafael Castillo Dubon, Jose Adolfo Ganez Dubon, Abraham Gonzales Mendoza, Denis
Guardado, Iris Jasmin Martinez, Melvin Antonio Martinez Ramos, Oscar Abel Serrano Alfaro, and Oscar
Zuniga were members of Mr. Perez’s team. Ex. A, Summerhays Decl., ¶ 13, Ex. C, Perez Decl., ¶ 5; Ex.
E, Martinez Decl., ¶ 3.
8

Case 2:20-cv-00510-KJD-BNW Document 13 Filed 04/20/20 Page 9 of 24

1

home during the duration of the outbreak.2 Ex. A, Summerhays Decl., ¶ 9, Ex. C, Perez Decl., ¶

2

8; Ex. E, Martinez Decl., ¶ 7. Some employees did not report to work the next day even though

3

they were scheduled to do so. Ex. A, Summerhays Decl., ¶ 9.

4

On March 22, 2020, a few days after the announcement regarding the potential reductions

5

in discretionary bonus pay, UCI had received additional cancelations from customers, still did not

6

have a full schedule of work for all employees, and had some employees walk off the jobsite. Id.

7

at ¶ 10. Mr. Summerhays therefore directed Galia Carrejo (“Ms. Carrejo”) to message a number

8

of workers throughout the Company, including several in Mr. Perez’s group, informing them that

9

no work was available at that time, and that the Company would therefore assist them with

10

severance while they were out of work. Id.; Exhibit F, Declaration of Galia Carrejo (“Carrejo

11

Decl.”), ¶ 12. Those individuals who walked off Mr. Perez’s jobsite and did not return were

12

among those advised of the lack of work, as was Edgar Ortiz, who was not part of Mr. Perez’s

13

group. Ex. A, Summerhays Decl., ¶ 10; Ex. F, Carrejo Decl., ¶ 12.

14

However, it came to Mr. Summerhays’ attention that this message confused some workers

15

because they believed that the message was a permanent termination from the Company. Ex. A,

16

Summerhays Decl., ¶ 11. The allegation that UCI terminated these employees is false. Id. at ¶

17

12. None of those workers were terminated. Id. at ¶ 12; Ex. F, Carrejo Decl., ¶ 14. Although Mr.

18

Summerhays had considered taking action against the workers who directed outbursts to Mr.

19

Perez, he ultimately chose not to do so because COVID-19 has had such a dramatic effect on

20

people and he believed many of the employees simply could have been caught up in the moment.

21

Ex. A, Summerhays Decl., ¶ 12. Mr. Summerhays instructed Ms. Carejo to send follow up

22

messages to let these employees know that he (Mr. Summerhays) would contact them later that

23

day. Ex. F, Carrejo Decl., ¶ 13. Mr. Summerhays therefore contacted workers personally to clear

24

up any misunderstandings. Ex. A, Summerhays Decl., ¶ 13. Beginning on March 24, 2020, he

25

called each worker individually – Rafael Castillo Dubon, Abraham Gonzales Mendoza, Dennis

26
27
28
Jackson Lewis P.C.
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2

The version of this meeting as recounted by investigator John Lama (“Mr. Lama”) in Plaintiffs’
Applications is inaccurate and misleading. See ECF No. 4-9, ¶¶ 13-14. It is based on hearsay and directly
contradicted by statements attached to this Response.
9
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Valdez, Jose Ismael Zuniga, Melvin Antonio Martinez Ramos, Ramon Salgado, Oscar Abel

2

Serrano Alfaro, Angel Diaz, Oscar Zuniga, and Edgar Ortiz, to explain that they were not

3

terminated, would be scheduled for work as soon as work was available, and would continue to

4

receive 100% of their health insurance and dental premiums. Id. Mr. Summerhays was unable to

5

speak to one employee, Oscar Abel Serrano Alfaro, but it was not for lack of trying. Id. at ¶ 14.

6

Mr. Alfaro would not return his call. Id.

7

Since that time, Mr. Summerhays has continued to check up on employees and

8

communicate with them regarding the availability of work and their continued employment with

9

UCI. Id. at ¶ 15. For instance, Mr. Summerhays had text conversations with Dennis Valdez,

10

Abraham Gonzales Mendoza, and Melvin Antonio Martinez Ramos. Id. at ¶ 16 (Ex. 3). Mr.

11

Summerhays and these employees discussed UCI’s continued provision of health benefits to each

12

employee (at no cost to the employee) and the availability of work. Id. These text message

13

exchanges occurred well before the Department of Labor filed its application for TRO. Id. In

14

fact, on April 4, 2020, Mr. Mendoza expressed his gratitude for maintaining his pay although he

15

had not worked a full schedule and stated “now I can pay my bills thanks again….” Id. On April

16

5, 2020, Mr. Summerhays replied with a text to Mr. Mendoza explaining that UCI has had

17

employees without work for awhile, and that “[e]ach individual is being considered for work,

18

trying to spread that out as much as possible considering the lack of work.” Id. UCI has since

19

arranged for Mr. Mendoza to start a project in Utah beginning the week of April 20, 2020. Id.

20

Further, all of the individuals who were on Mr. Perez’s team on March 18, 2020, were

21

paid for forty (40) hours per week in the payroll cycle that ended on March 27, 2020, even though

22

some of them did not work at all. Id. at ¶ 17 (Ex. 4). UCI processed payroll on April 17, 2020,

23

for all of its employees, including those employees who are not currently scheduled to work. Id.at

24

¶ 18.

25

UCI’s operations continue to be hampered by the COVID-19 crisis. Id. at ¶ 19. The

26

company recently closed its job sites and hired a third party to perform COVID-19 specific

27

cleaning for worker safety. Id. at ¶ 20 All employees we paid during this period of time. Id. It

28

has equipped its foremen with infrared thermometers to monitor employee health. Id. Any
10
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1

workers who exhibit symptoms of COVID-19 are required to go home with full sick pay. Id.

2

Nonetheless, UCI’s precautions cannot bolster flagging customer demand or create work where

3

there is none. Id. at ¶ 21. Some employees still have not been scheduled for work simply because

4

no work is available. Id. But, as noted above, UCI is continuing to pay those individuals and is

5

continuing their health benefits. Id.

6

Clearly, UCI’s announcement of a potential reduction in discretionary bonus pay was

7

based on a legitimate business purpose. There is no evidence that any of its actions were linked to

8

the filing of the instant Complaint. There is no evidence that it terminated any employees for

9

complaining about the potential reduction, because it did not terminate any employees even

10

though a group treated their foreman discourteously and walked off the job. The remainder of the

11

allegations in the Applications attempt to fabricate “irreparable harm” in the form of intimidation

12

based on statements allegedly made by Mr. Summerhays in various meetings. Notably, the only

13

“evidence” offered by Plaintiff to prove Mr. Summerhays made the various inflammatory

14

statements they accuse him of are declarations from two investigators and one former employee,

15

none of whom attended any of these meetings. Further, the Declaration of Cristian Cespedes

16

(“Mr. Cespedes”), is not even signed and the Declaration of Daryl Davis-Ferra (“Mr. Davis-

17

Ferra”) contains an improper signature pursuant to LR IC 5-1. See ECF No. 4-4, p. 3; 4-6, p.8.

18

Both declarations should be stricken pursuant to LR IC 7-1.

19

The only documentary evidence presented by Plaintiff is a letter sent in September of

20

2019, more than 6 months ago. Indeed, while UCI did issue a memo to employees at the end of

21

September 2019, it did so because several employees were confused as to why the Department of

22

Labor had visited worksites. Ex. A. Summerhays, Decl., ¶ 24. They were, among other things,

23

concerned that the Department of Labor was investigating immigration status. Id. The letter

24

referenced in Mr. Davis-Ferra’s Declaration is in Spanish and is accompanied by an unverified,

25

uncertified translation. Mr. Davis-Ferra’s Declaration relies heavily on this inaccurate translation

26

to claim, as fact, that the letter “attempted to deter workers from speaking with [investigators].”

27

This misleading allegation is belied by an accurate translation of the September 2019 letter.

28

Exhibit G, Declaration of Soledad Garcia (“Garcia Decl.”), Exhibit 1. In fact, contrary to the
11
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1

Department of Labor’s assertion, the memo does not say that employees must “coordinate with

2

their foremen.” Id.; Exhibit H, Comparison Chart of Translations.3 The memo does not imply

3

that speaking with the DOL will lead to “immigration problems.” Id. To the contrary, UCI

4

specifically advised employees that the DOL investigators were not interested in immigration

5

status to dispel concerns employees had brought to our attention after the DOL’s initial visits. Id.

6

To the extent that the hearsay and double hearsay presented by the Plaintiff as “evidence”

7

of intimidatory conduct requires rebuttal, a summary of the false allegations contained in the

8

Applications and declarations in support follows:
•

9

Mr. Cespedes claims he was a project manager in 2018 and began hiring workers

10

with specific instructions from Mr. Summerhays on pay and overtime. ECF No. 4-4, ¶ 4. This is

11

false.

12

Summerhays Decl., ¶ 30.

13

Summerhays. Id. In addition, Mr. Cespedes has no firsthand knowledge of UCI’s current

14

operations, as he has not been employed by UCI since September of 2019. Id.

Cespedes was never responsible for negotiating rates or hiring employees. Ex. A,

•

15

These functions were performed by Human Resources and Mr.

Mr. Lama alleges workers told him that Mr. Summerhays visited a job site in

16

September 2019 and told workers they should not speak to investigators. ECF No. 4-9, ¶ 8. Mr.

17

Lama also, based on this hearsay, makes the inflammatory allegation4 that Mr. Summerhays told

18

employees that the investigators could “send information to immigration enforcement.” This

19

hearsay is inherently unreliable and false. Mr. Summerhays has neither instructed workers not to

20

talk to investigators or stated that the investigators would send employee information to

21

immigration enforcement. Ex. A, Summerhays Decl., ¶ 26; Ex. C, Perez Decl., ¶¶ 9-10; Ex. D,

22

Romero Decl., ¶ 9.

23
24
25
3

26
27
28
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The emphasis included in this chart is that of counsel.
These type of inflammatory allegations are relied upon by the Plaintiff through the Applications. They
are advanced with little regard for the truth and no evidentiary support. Mr. Summerhays denies making
any such statements. This is corroborated by the other witnesses whose statements Unforgettable was able
to secure on short notice, prior to its full investigation of the allegations in the Complaint or submission of
a responsive pleading.
4

12
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1

Mr. Lama alleges that “one worker” told him that Mr. Summerhays discussed the

2

investigation at a December 2019 meeting and stated “he knew that some workers were leaking

3

information.” ECF No. 4-9, ¶ 9. This hearsay statement is false. Ex. A, Summerhays Decl., ¶ 27.

4

•

Mr. Lama alleges workers were required to surrender their cell phones at a January

5

10, 2020 meeting “so workers were not able to record the meeting.” ECF No. 4-9, ¶ 10. Mr.

6

Lama alleges Mr. Summerhays again instructed workers not to give company information to

7

investigators and to report their pay rates as $9 per hour if asked. Id. These hearsay statements

8

are false and misleading. Mr. Summerhays had all employees turn in their cell phones prior to the

9

meeting to ensure that each employee gave his or her full attention to the annual meeting. Ex. A,

10

Summerhays Decl., ¶ 28; Ex. D, Romero Decl., ¶ 4. He was inspired to try this to increase

11

engagement after observing performers use this technique to increase audience engagement at

12

concerts. Ex. A, Summerhays Decl., ¶ 28. The meeting was focused on the future performance

13

and direction of the company; at no time did Mr. Summerhays discuss the investigation or instruct

14

employees on how to respond to inquiries from investigators. Id.

15

•

Mr. Cespedes and Mr. Davis-Ferra claim that payroll password were changed on

16

January 28, 2020. Mr. Cespedes and Mr. Davis-Ferra insinuate that the company purposefully

17

“locked out” employees “so no one can see their paystubs without asking permission first.” ECF

18

Nos. 4-4, ¶ 7; 4-6, ¶ 23. This is false. Ex. A, Summerhays Decl., ¶ 29. UCI uses an ADP payroll

19

platform and cannot “lock out” individual employee access. UCI performed a system-wide reset

20

in January 2020 due to a security breach. Id. UCI advised all employees to reset their passwords

21

and disseminated this information through slack and its foremen. Id. Employees can reset their

22

passwords by calling ADP or using a link on their sign-in screens. Id.

23
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•

•

Mr. Lama alleges that, during a March 6, 2020 meeting, Mr. Summerhays again

24

instructed workers how to respond to pay inquiries and “made it understood” that workers could

25

not provide pay records to anyone and could be deported for participating in the investigation.

26

ECF No. 4-9, ¶ 12. These inflammatory, vague allegations are false. Ex. A, Summerhays Decl., ¶

27

23. Mr. Summerhays did not discuss the investigation at the March 6, 2020 meeting, nor did he

28

reference or intimate that participation could result in problems with immigration. Id. Ms.
13
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1

Carrejo’s Declaration corroborates Mr. Summerhays’ denial. Ex. F, Carrejo Decl., ¶¶ 7-10. Had

2

Mr. Summerhays made any statements regarding immigration or deportation, Ms. Crarejo

3

certainly would have noticed and taken offense because she is of Mexican origin. Id.

4

•

Mr. Davis-Ferra and Mr. Lama claim informants told him they were “threatened

5

with a 30% pay cut and that anyone who disagreed was fired and could not come back.” ECF No.

6

4-6, ¶ 24; 4-9 ¶ 13. As discussed extensively above, this is false.

7

•

Mr. Davis-Ferra claims that one employee who spoke to him in October 2019 no

8

longer wished to speak to one of the other investigators. ECF No. 4-6, ¶25. Mr. Davis-Ferra

9

purports to infer, from this double hearsay (an unidentified person’s refusal to talk to an

10

unidentified other person), “what we heard about Mr. Summerhays intimidating witnesses…is

11

true.” Id. Inferences based on double hearsay are not evidence.

12

When viewed it its totality, Plaintiff’s Application is devoid of any evidence of irreparable

13

harm, and is entirely dependent on inference, hearsay, double hearsay, unsigned declarations, and

14

a misleading documentary translation. Therefore, because there is no basis to grant the extremely

15

broad and extraordinary relief requested by Plaintiff, Defendants request that this Court deny

16

Plaintiff’s Applications.

17
18

III.

LEGAL ARGUMENT
A.

Legal Standard for Injunctive Relief

19

The Court should deny Plaintiff’s preliminary injunction motion because it fails to meet

20

the heavy burden required of such motions. “A preliminary injunction is an extraordinary remedy

21

never awarded as of right.” Winter v. Natural Res. Council, Inc., 555 U.S. 7, 24, 129 S. Ct. 365

22

(2008) (emphasis added). Therefore, to qualify, “the movant's right to relief must be clear and

23

unequivocal.” Fundamentalist Church of Jesus Christ of Latter-Day Saints v. Horne, 698 F.3d

24

1295, 1301 (10th Cir. 2012) (emphasis added). A court may grant a preliminary injunction only if

25

the movant establishes: (1) it will suffer irreparable harm; (2) that there is a substantial likelihood

26

that it will succeed on the merits; (3) that an injunction, if issued, would not be adverse to public

27

policy; and (4) that the threatened injury outweighs the damage the proposed injunction may

28
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1

cause the opposing party. Fernandez v. State of Nevada, 2011 U.S. Dist. LEXIS 6103 at *2-3 (D.

2

Nev Jan. 15, 2011 (citing Fed. R. Civ. P. 65; Winter, 55 U.S. 7).

3

Further, although a court may consider hearsay evidence when determining whether to

4

issue injunctive relief, hearsay evidence alone is insufficient to satisfy Plaintiff’s burden to obtain

5

the extraordinary remedy sought here. The legal authority cited by Plaintiff in support of its

6

contention that this Court should rely on the hearsay and double hearsay presented in Plaintiff’s

7

Applications is misplaced and easily distinguishable. For example, Johnson v. Couturier, 572

8

F.3d 1067 (9th Cir. 2009) is distinguishable from the instant matter because Johnson involved

9

allegations of a breach of fiduciary duty related to the alleged diversion of $35 million in

10

corporate assets—an issue wholly inapplicable in this situation. Id. Further, the Johnson court

11

considered some hearsay in conjunction with “the many exhibits, affidavits, declarations and

12

factual allegations which have been submitted…by all parties...throughout the course of this

13

litigation.” Id. (emphasis added). The court’s decision in Flynt Distributing Co. v. Harvey, 734

14

F.2d 1389 (9th Cir. 1984) was based upon the urgency presented by allegations that the

15

defendants were transferring valuable corporate assets.

16

862 F.2d 1355 (9th Cir. 1988) (cited by Johnson, 572 F.3d at 1083, as authority for consideration

17

of hearsay), the court was again faced with the urgency of the dissipation of corporate assets and

18

noted “[n]o affidavits countering the inference were presented by [defendants].” Id. at 1363.

19

Here, the bare hearsay and double hearsay relied upon by Plaintiff is supported by a

20

solitary document from September 2019 which is in Spanish and accompanied by an uncertified,

21

inaccurate translation. This “evidence” is inherently unreliable and insufficient. It is contracted

22

by the declarations presented by Defendants. Plaintiff cannot meet any of the necessary elements

23

to warrant the issuance of a temporary restraining order or preliminary injunction. Plaintiff has

24

also failed to provide any support, legal or factual, for their request that the Court prohibit

25

Unforgettable from terminating employees or reducing wages in the midst of the worst economic

26

downturn since the Great Recession, to require that Defendants produce documents prior to the

27

commencement of discovery or the filing of a responsive pleading, to require that Defendants

28
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In Republic of Philippines v. Marcos,

15
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1

allow employees to access to invade each other’s privacy rights,5 or its request for an award of

2

fees and costs. As a result, Plaintiff’s Applications should be denied.
1. Plaintiff is Unlikely to Succeed on the Merits of its Retaliation
Claim.

3
4

Plaintiff has not produced any evidence indicating that it is likely to succeed on the

5
6
7
8

underlying merits of its claims that Unforgettable is “engaging in a campaign to deter workers
from cooperating with the Secretary” and the “Secretary is likely to succeed on his claim that
Defendants interfered with his investigation.” ECF No. 4-2 at 8:21-22, 13:23-24.
To establish a prima facie case of retaliation under the FLSA, Plaintiff must establish that

9
10
11
12
13
14
15
16

an individual or group of individuals: (1) engaged in statutorily-protected activity, (2) suffered an
adverse employment action, and (3) a causal connection exists between the two.

Henderson, 217 F.3d 1234, 1240 (9th Cir. 2000); Lombardi v. Castro, No. 15-55276, 2017 U.S.
App. LEXIS 519, at *2 (9th Cir. Jan. 9, 2017). Assuming, arguendo, that Plaintiff can establish
engagement in a protected activity, Plaintiff has utterly failed to produce any evidence that
employees at Unforgettable suffered an adverse employment action or that a casual connection
exists between the protected activity and any alleged adverse employment action.
a. Plaintiff Has Presented No Evidence of Protected Activity

17

Claims of retaliation are necessarily individualized, personalized claims because they

18
19
20
21
22
23
24

Ray v.

require proof of a causal connection between the activity and the adverse action. See, e.g.,
Henderson, 217 F.3d at 1240. Here, there is no evidence that any particular employee engaged in
protected activity, let alone evidence connecting a particular employee who engaged in protected
activity with a specific adverse action. Clearly, if the DOL claims to have documents it received
from workers, some of those workers cooperated with the investigation and engaged in protected
activity. But the fact that the Court can draw such an inference does not establish a prima facie

25
26
27
28
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5

Plaintiff requests, without qualification or limitation, that “employees shall also have the right to inspect
Defendants’ production records and payroll records.” ECF No. 4, p. 2, ¶ 5. This asks the Court to endorse
a blatant violation of employees’ privacy right which exceeds permissible disclosure under Nevada law.
Employees have a right to request their own records pursuant to NRS § 613.075.
16
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1

case that is sufficient to meet a burden of proof and warrant the entry of a broad preliminary

2

injunction.
b. Plaintiff Has Presented No Evidence of Adverse Action

3
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4

Notably, Plaintiff’s allegations of an adverse action focus solely on the conduct of Mr.

5

Summerhays despite its sweeping allegation that the company is “engaging in a campaign to

6

deter workers.” (emphasis added). Plaintiff’s evidence of an adverse action is simple:

7

“Summerhays has engaged in a number of actions reasonably likely to deter employees from

8

engaging in protected activity.” ECF No. 4-2 at 10:26-27. Plaintiff points to the improperly

9

signed Declaration of Mr. Davis-Ferra to support this contention.

Id. As discussed above,

10

however, even if the Court were to refrain from striking the Declarations of Mr. Davis-Ferra and

11

Mr. Cespedes for noncompliance with the Local Rules, the contents thereof are nothing more than

12

hearsay, double hearsay, and inference. Each allegation has been rebutted by Defendants herein.

13

See Section II above.

14

Plaintiff’s suggestion that the requirement that employees enter into an employment

15

agreement is an “adverse action” is unsupported by any legal or factual authority. First, Plaintiff

16

provides no actual evidence that employees were “made” or “forced” to enter into employment

17

agreements. Second, the only legal authority cited by Plaintiff in support of its contention that

18

employment agreements are “coercive and obstructive” is misplaced. In Acosta v. Southwest Fuel

19

Mgmt., 2018 U.S. Dist. LEXIS 22554 (C.D. Cal. Feb. 2018), the court actually concluded that

20

“soliciting and extracting coerced declarations…constitutes an adverse employment action or

21

purposes of the FLSA’s anti-retaliation provision. Id. at *14 (emphasis added). An employment

22

agreement is not a declaration. It describes the contractual obligations of employer and employee

23

rather than sworn statements made under the penalty of perjury. As such, an employment

24

agreement is incapable of “causing [employees] to fear that their prior coerced signature or

25

statement could subsequently be used against [them to claim perjury]” as Plaintiff argues. ECF

26

No. 4-2 at 11:7-11.

27

Critically, UCI did not terminate any employees in March of 2020. The company merely

28

notified employees of a potential, company-wide reduction in discretionary bonus pay due the
17
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1

worsening financial environment. Under Nevada law, companies may lawfully reduce wages with

2

proper notice to its employees. See NRS § 608.100. A group of employees grew angry when the

3

potential reduction was announced and walked off the job site.

4

employees were confused and believed their employment was threatened, the Ninth Circuit has

5

repeatedly reiterated, “the mere threat of termination does not constitute an adverse employment

6

action.” Campbell-Thomson v. Cox Communs., 2010 U.S. Dist. LEXIS 43977, *18-19, (D. Ariz.

7

2010) (quoting Hellman v. Weisberg, 360 Fed. Appx. 776, 2009 U.S. App. LEXIS 28282 at*2

8

(9th Cir. Dec. 23, 2009)); see also Hardage v. CBS Broad., Inc., 427 F.3d 1177, 1189 (9th Cir.

9

2005) (holding that thinly veiled threats were not enough to constitute retaliation under Title

10

VII)). Each of the employees who walked off the job on March 18, 2020, remains on the

11

company’s payroll and is eligible to be scheduled for work, however not all employees are

12

currently scheduled due to the economic downturn. UCI has provided substantial evidence

13

regarding the legitimate business purpose for its decisions related to a potential pay reduction and

14

scheduling in the current economic environment. Therefore, the Court “should not second guess

15

an employer’s exercise of its business judgment in making personnel decisions, as long as they

16

are not discriminatory,” EEOC v. Republic Servs., Inc. 640 F. Supp. 2d 1267, 1313, Nos. CV-S-

17

04-1352 DAE(LRL); CV-S-04-1479-DAE(LRL) (D. Nev. 2009). Plaintiff’s Applications, which

18

seek to unjustifiably interfere with UCI’s legitimate business operations, must be denied.

19
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To the extent that these

c. Plaintiff Has Not Demonstrated the Requisite Causal Link

20

Plaintiff’s Applications fail to cite the applicable standard for causation in the Ninth

21

Circuit. In University of Texas Southwestern Medical Center v. Nassar, 570 U.S. 338, 133 S. Ct.

22

2517 (2013), the Court unequivocally held that the causation standard in retaliation claims is more

23

rigorous than discrimination claims. Id. at 2530-33. Therefore, to establish the “causal link” –

24

the third element of an employee’s prima facie case – the employee must prove “the adverse

25

actions would not have been taken ‘but for’ the protected activities.” Knickerbocker v. City of

26

Stockton, 81 F.3d 907, 911 (9th Cir. 1996); McBurnie v. Prescott, 511 F. App’x 624, 624 (9th Cir.

27

2013) (unpublished) (citing Gross v. FBL Fin. Servs., Inc., 577 U.S. 167 (2009); ); Lombardi v.

28

Castro, No. 15-55276, 2017 U.S. App. LEXIS 519, at *2 (9th Cir. Jan. 9, 2017) (citation omitted)
18
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1

(“[t]he third element of a prima facie case requires showing ‘but-for causation, not the lessened

2

causation test stated in § 2000e-2(m),’ which applies to discrimination claims”); see Serlin v. The

3

Alexander Dawson School, No. 14-15937, 2016 U.S. App. LEXIS 13744, at *2 (9th Cir. July 28,

4

2016) (applying the but-for causation standard in assessing whether or not the plaintiff established

5

a prima facie case); T.B. v. San Diego Unified Sch. Dist., 806 F.3d 451, 473 (9th Cir. 2015), cert.

6

denied sub nom. San Diego Unified Sch. Dist. v. T.B., 136 S. Ct. 1679 (2016), (applying Nassar’s

7

“but-for” standard to the plaintiff’s prima facie case and concluding that there were “many

8

explanations why the district” may have made the decisions it did and “[r]etaliation was not one

9

of them”).

10

The only possible adverse action supported by evidence, and admitted to by Defendants, is

11

the announcement of a potential reduction in discretionary bonus pay for all UCI employees.

12

Plaintiff cannot offer any evidence whatsoever to suggest, much less establish for the purposes of

13

obtaining extraordinary relief, that the potential, company-wide pay reduction was motivated

14

solely by a retaliatory animus against a nebulous group of employees. UCI has offered legitimate,

15

non-discriminatory reasons for its announcement of a potential reduction in pay.

16

contrary to Plaintiff’s allegation that Mr. Summerhays “first began firing workers,” no employees

17

were terminated. Contra ECF No. 4-2 at 13:1-2; [INSERT cite to DECL HERE]. Finally, even if

18

an employee suffered an adverse action subsequent to the filing of the instant Complaint, “close

19

temporal proximity alone is not enough to meet the heightened but-for-causation standard

20

required of retaliation claims.” Lige v. Clark Cty., 2018 U.S. Dist. LEXIS 26479, *13 (D. Nev.

21

2018).

Further,

22

Plaintiff fails to point to any applicable legal authority in this jurisdiction in support of its

23

assertion that “[d]district courts have granted TROs and preliminary injunctions to redress

24

threats and actions similar to the ones that Mr. Summerhays has made in this case.” ECF No. 4-2

25

at 13:6-7 (emphasis added). Plaintiff’s extra-jurisdictional citations all involve cases where TROs

26

were granted; none of these cases involve the analysis or award of a preliminary injunction. See

27

J&L Metal Polishing, Perez v. Stars Cleaning, Inc., No. 3:15-cv-1127, 2015 WL 11242006 (D.

28

Or. June 26, 2014) (case settled after issuance of TRO); Perez v. Alkanan, Inc.., No. CV13-09228,
19
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1

2013 WL 12129857 (C.D. Cal. 2013) (parties stipulated as to preliminary injunction); Harris v.

2

Oak Grove Cinemas, Inc., 2013 WL 3456563 (D. Or. May 2, 2013). In contrast, Judge Pro

3

denied a preliminary injunction where “Plaintiffs have presented no evidence that [a supervisor

4

and coworker]…threatened or intimidated any…Plaintiff or putative class member. Consequently,

5

Plaintiffs have not met their burden of establishing injunctive relief is necessary in this matter.”

6

Almaraz v. Vision Drywall & Paint, LLC, No. 2:11-cv-01983-PMP-PAL, 2012 U.S. Dist. LEXIS

7

51276, *5 (D. Nev. 2012). Because Plaintiff has failed to put forward even a scintilla of evidence

8

to establish the existence of any threatening conduct, let alone the requisite causal link, the

9

Applications must be dismissed.
2. Plaintiff Is Unlikely to Succeed on Its Claim of Interference

10
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11

Plaintiff alleges Defendants violated the FLSA’s investigatory provision by terminating

12

employees, warning employees about immigration authorities, compelling employees to give

13

“false sworn testimony” to investigators, sending “intimidating letters,” “locking employees out”

14

of the ADP payroll system, and “securing employee signatures on misleading employee

15

contracts.” ECF No. 4-2 at 14:16-21. Plaintiff claims that the “evidence makes clear” that

16

Plaintiff will succeed on the merits as to each of these allegations. Id. at 15:3. However, as

17

discussed above, the only “evidence” provided by Plaintiff is rife with hearsay, double hearsay,

18

and latent inaccuracies. No employees were terminated. Mr. Summerhays never told employees

19

that they would be referred to immigration authorities if they spoke to investigators. Plaintiff

20

refers to “intimidating letters,” but only provides a single letter from September 2019 which is

21

inaccurately translated. Plaintiff’s claim that employees were “locked out” of ADP’s online

22

payroll platform is demonstrably false. Finally, Plaintiff provides no evidence of “misleading

23

employee contracts.”

24

Here, Plaintiff transparently attempts to unfairly gain an advantage in this case by use of

25

improper tactics designed to manufacture a non-existent concern. Plaintiff has not established a

26

widespread violation of fairness. Rather, Plaintiff has (albeit inaccurately) described the contents

27

of a single document sent more than 6 months ago and various hearsay, and double hearsay,

28

statements regarding the purported intimidating conduct of Mr. Summerhays. Yet, Plaintiff’s
20
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1

broad-based remedy requested in their Applications reveal their true intent. Instead of working

2

with Defendants’ counsel to address the alleged problem and allowing him sufficient time to

3

address the various concerns raised (after he informed Plaintiff that no workers had been

4

terminated), Plaintiff quickly filed the instant Applications before Defendants had an opportunity

5

to fully respond. Plaintiff should not be awarded for such tactics by receiving broad relief which

6

inhibits the company’s ability to respond to financial difficulties in the current economy or an

7

aware of fees and cots related to this matter. In fact, it is Defendants who has been forced to incur

8

costs to respond to Plaintiff’s embellished and distorted allegations. Accordingly, this Court

9

should deny Plaintiff’s request for relief in its entirety.

10
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3. Plaintiff Has Not Demonstrated Irreparable Harm

11

“To constitute irreparable harm, an injury must be certain, great, and actual. Irreparable

12

harm cannot be speculative; the injury complained of must be of such imminence that there is a

13

‘clear and present’ need for equitable relief to prevent irreparable harm.” Chem. Weapons

14

Working Group, Inc. v. U.S. Dept. of the Army, 963 F. Supp. 1083, 1095 (D. Utah 1997).

15

Further, “[s]imple monetary harm does not constitute an immediate threat of irreparable harm.”

16

L.A. Mem'l Coliseum Comm'n v. Nat'l Football League, 634 F.2d 1197, 1202 (9th Cir. 1980).

17

While Plaintiff broadly alleges irreparable harm, Plaintiff fails to concretely explain how

18

all Unforgettable employees will suffer harm or be unable to enforce their rights if injunctive

19

relief is not granted. Plaintiff’s allegations regarding monetary harm (backpay and overtime

20

owed to employees), if true, are capable of redress in the normal course. Again, Plaintiff has

21

failed to produce a shred of evidence to support its baseless allegation that Defendants retaliated

22

against and threatened employees. Further, Defendants has already provided the Notice attached

23

as Exhibit A to Plaintiff’s Applications to its employees via text and the Slack messaging system.

24

As noted above, Plaintiff’s Applications are based entirely upon deficient declarations,

25

which in turn are rife with hearsay and double hearsay. There is no evidence of alleged threats or

26

harm to any individual employees. Moreover, Defendants have not terminated any employees or

27

taken any further action since it announced the potential reduction in pay due to reduced

28

profitability projections. Employees who are currently unscheduled due to the lack of work
21
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1

available will be placed on the schedule as soon as work becomes available. Plaintiff’s

2

Applications are based purely on conjecture and speculation, which is an insufficient basis for

3

obtaining the requested relief. The only party that will suffer harm if this Court grants such

4

broad, indiscriminate relief is Defendants, whose exercise of proper business judgment would be

5

second guessed by the Court improperly sitting as a “super personnel department.” Chapman v.

6

A1 Transp., 221 F.3d 1012, 1030 (11th Cir. 2000). Further, if this Court were to prohibit or

7

otherwise hamper Defendant’s ability to manage its labor expenses, either through layoffs or a

8

reduction in pay, it would improperly limit Defendants’ ability to respond to the current financial

9

crisis. It would also endorse featherbedding by requiring Defendants to compensate employees

10

when there is no work available to perform. See, e.g., New Breed Leasing Corp. v. NLRB, 111

11

F.3d 1460, 1471-1472 (9th Cir. 1997) (“the Board's pretense of "remedy" has produced an order

12

that may make profitable production impossible. By approving this masquerade we

13

preserve featherbedding, increase the risks of taking over foundering firms, and frustrate the

14

revival of aging plants. Neither American workers nor American consumers will welcome this

15

consequence.”) Therefore, this Court should deny Plaintiff’s request for injunctive relief.

16

4. The Balance of Equities Do Not Weigh in Plaintiff’s Favor

17

While this Court certainly has the authority and discretion to enter appropriate orders

18

governing the conduct of parties, the Court must also weigh the need for any limitations or

19

restrictions on Defendants’ business operations in the midst of the severe economic crisis.

20

Here, the balance of the equities are not in Plaintiff’s favor due the utter lack of evidence

21

reflecting misleading, coercive, retaliatory, or otherwise improper communications by

22

Defendants. Further, at this stage in the litigation, there is no basis to limit Defendants’ ability to

23

respond to the economic crisis. The court’s analysis of the equities in N. D. v. State Dep't of

24

Educ., 600 F.3d 1104, 1113, 2010 U.S. App. LEXIS 6979, *17-18 (9th Cir. 2010) is instructive.

25

There, the appellate court noted that the district court did not abuse its discretion when it found

26

that it “could not say that the equities particularly tip in favor of the plaintiffs when the defendant

27

school district was required to furlough employees. Id. The district court considered the money

28

that would not have to be spent keeping the schools open and the layoffs that might need to occur
22
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1

if the State did not implement the furloughs, against the harm to students caused by furloughs. Id.

2

The district court concluded that furloughs were "the least bad of all the bad choices you can

3

make." Similar, the equities do not weigh in Plaintiff’s favor here such that Defendants should be

4

indefinitely prevented from laying off employees or reducing wages when such actions could be

5

necessary in order to keep its business open and financially sound.
5. An Injunction Does Not Serve the Public Interest

6

Jackson Lewis P.C.
Las Vegas

7

The scope of the injunction sought by Plaintiff is incredibly broad. Contrary to Plaintiff’s

8

assertion that it “seeks only an order to assure that Defendants will comply with the law,” ECF

9

No. 4-2 at 16:6-7, the relief requested by Plaintiff is overly broad. It applies to all employees of

10

Defendant, without differentiation. It does not differentiate between any of the 4 named corporate

11

defendants or any of the 3 named individual defendants. It asks the Court to sit as a “super

12

personnel department” to scrutinize Defendants’ legitimate business decisions. See ECF No. 4-2

13

at 17:1-4 (“Defendants must be restrained from implementing any termination or pay cut…so that

14

the Secretary can bring any concern to this Court’s attention prior to [implementation].”).

15

seeks to dictate the methods and means through which Defendants assign labor in an increasingly

16

slow market. ECF No. 4-2 at 17:4 (requesting that Defendants provide employees less hours

17

rather than reduce pay company-wide). It seeks the indiscriminate disclosure of Defendants’

18

“production and payroll records” across all Defendant corporate entities to all employees. ECF

19

No. 4-2 at 17:19-21. In light of the overbroad nature of the relief requested by Plaintiff, couple

20

with the extremely weak evidence Plaintiff produced to support its request, the public interest

21

would clearly not be served by the imposition of injunctive relief. The public’s interest is best

22

served by allowing parties to fairly engage in fact investigation and proceed to a trial on the

23

merits. Plaintiff has failed to identify a legitimate reason why Defendants should be restrained

24

from making reasoned decisions to maintain the company’s financial health in the midst of the

25

current economic crisis. Accordingly Plaintiff’s requested relief should be denied.

26

///

27

///

28

///
23

It

Case 2:20-cv-00510-KJD-BNW Document 13 Filed 04/20/20 Page 24 of 24

1

IV.

2

Based upon the foregoing, Defendants respectfully request that this Court deny Plaintiff’s

3

Applications for Temporary Restraining Order and Order to Show Cause Re: Preliminary

4

Injunction.

5

CONCLUSION

Dated this 17th day of April 2020.
JACKSON LEWIS P.C.

6
7

/s/ Paul T. Trimmer
Paul T. Trimmer
Nevada State Bar No. 9291
Lynne K. McChrystal
Nevada State Bar No. 14739
900 S. Fourth Street, Suite 900
Las Vegas, Nevada 89101
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10
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Attorneys for Defendants
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13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
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Las Vegas
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Paul T. Trimmer
Nevada State Bar No. 9291
Lynne K. McChrystal
Nevada State Bar No. 14739
JACKSON LEWIS P.C.
300 S. Fourth Street, Suite 900
Las Vegas, Nevada 89101
Tel: (702) 921-2460
Fax: (702) 921-2461
Email: paul.trimmer@jacksonlewis.com
Email: lynne.mcchrystal@jacksonlewis.com
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Attorneys for Defendants

1
2
3
4
5

8
9

UNITED STATES DISTRICT COURT

10

DISTRICT OF NEVADA

12

Eugene Scalia,
Secretary of Labor,
United States Department of Labor,

13

Plaintiff,

11

14
15
16
17
18
19
20

Case No.: 2:20-cv-00510-KJD-BNW
DECLARATION OF CORY
SUMMERHAYS IN SUPPORT OF
DEFENDANT’S RESPONSE TO
PLAINTIFF’S MOTION FOR
PRELIMINARY INJUNCTION

vs.
Unforgettable Coatings, Inc., a Nevada
Corporation; Unforgettable Coatings of Idaho,
LLC, dba Unforgettable Coatings, a Nevada
Limited Liability Company; Unforgettable
Coatings of Arizona, LLC, dba Unforgettable
Coatings, an Arizona Limited Liability
Company; Unforgettable Coatings of Utah,
Inc., dba Unforgettable Coatings, a Utah
Corporation; Shaun McMurray, an individual;
Shane Sandall, an individual; Cory
Summerhayes, an individual

21

Defendants.

22
23

I, Cory Summerhays, declare as follows:

24

1.

I make this declaration in support of Defendant’s Response to Plaintiff’s Motion

25

for Preliminary Injunction filed by Plaintiff Eugene Scalia, Secretary of Labor, United States

26

Department of Labor in the U.S. District Court, District of Nevada, Case Number 2:20-cv-00510-

27

KJD-BNW (the “Complaint”).

28
Jackson Lewis P.C.
Las Vegas

1
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1
2
3

I declare that I am over the age of eighteen and have personal knowledge of the

facts stated herein based on my employment with Unforgettable Coatings (hereinafter, “UCI”).
3.

I am the President of UCI. UCI is a commercial and residential painting contractor

4

with approximately 90-100 full-time employees in Nevada. For the past several years, UCI has

5

been able to consistently provide a full 40 hours of work to its employees and schedule jobs 4 to 6

6

weeks out.

7

4.

However, UCI’s volume of work had already begun to slow in the first quarter of

8

2020. This worsened when businesses began to close due to COVID-19. The schedule for March

9

2020 was the least full it had been in the company’s history. I discussed some of these issues

10

with UCI’s Vice President of Sales, Mike Lawruk (“Mr. Lawruk”) in early March 2020. A true

11

and accurate copy of text messages between Mr. Lawruk and I are attached hereto as Exhibit 1.

12

The conversation between Mr. Lawruk and I on March 1, 2020, reflects that we were already

13

seeing “gaps” in the schedule and were attempting to utilize days off to stall and hope that more

14

jobs would be forthcoming. The conversation between Mr. Lawruk and I on March 13, 2020

15

demonstrates the major concerns we had about the company’s projections for the next 6 months to

16

1 year even prior to the Governor of Nevada’s announcement.

17

5.

When the Governor of Nevada first announced the mandatory closure of

18

businesses, there was a great deal of confusion and uncertainty. Even if construction was deemed

19

to be an “essential” business, we did not know whether our suppliers would be included and

20

remain open following the Governor’s announcement. Attached hereto as Exhibit 2 is a true and

21

accurate copy of text messages between I sent to a representative of a supplier, Vista Paint, on the

22

evening of March 17, 2020. At that time, I was not yet certain whether UCI would be able to

23

continue operating but planned to secure a large order of paint in case construction was deemed

24

an essential business and adequate supply would be more difficult to secure in the future.

25
26
27
28
Jackson Lewis P.C.
Las Vegas

2.

6.

Although the Governor eventually clarified that construction was an essential

business, COVID-19 impacted UCI’s customers’ demand and budgets.
7.

After reviewing the financial projections for the company into the remainder of

2020, which were complicated by the emergence of COVID-19, I reluctantly decided that a
2
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1

company-wide reduction in discretionary bonus pay, up to 30%, would potentially be necessary to

2

maintain the company’s financial health, align with estimations of future profits, and ensure the

3

continued employment of our employees.

4

On March 18, 2020 I held a meeting with the company’s foremen and explained

5

that the company would potentially reduce discretionary bonuses by up to 30% for all employees.

6

I explained that everyone would have to take a little less in order for every employee to be taken

7

care of. I emphasized that this was a bad situation, which might get worse before it got better, but

8

that we were all in this together. I stated that all employees would continue to receive 100%

9

coverage for their health insurance and dental premiums. I asked the foremen to raise their hands

10

if they understood and agreed with this strategy. All foremen present raised their hands. I then

11

instructed the foremen to disseminate the information to their teams of workers.

12

9.

It is my understanding that a small group of workers supervised by Angel Perez

13

(“Mr. Perez”) reacted to the news with threats and ridicule. After he announced the potential pay

14

reduction during an on-site meeting at the Acacias HOA in Henderson, Nevada, Mr. Perez called

15

me and put me on speakerphone so the group of workers could talk to me. Mr. Perez told me that

16

people on his team did not believe him when he announced the potential reduction in pay, and

17

that they wanted to hear the news directly from me. I told the group of workers that Mr. Perez

18

was correct. I explained that the situation was serious, and the step was necessary to ensure that

19

every employee was taken care of. At no point during this discussion did any of the employees

20

express fear to work due to COVID-19 or request to stay home during the duration of the

21

outbreak. I did not tell any of the employees that they were terminated or that they could no

22

longer work for UCI. It is my understanding that some employees walked off the jobsite after the

23

call ended, and several of those employees did not report to work the next day even though they

24

were scheduled to do so.

25

Jackson Lewis P.C.
Las Vegas

8.

10.

On March 22, 2020, a few days after the announcement regarding the potential pay

26

reductions, we had received additional cancelations from customers, still did not have a full

27

schedule of work for all employees, and I also understood that a group of employees had walked

28

off the jobsite. I therefore directed Galia Carrejo (“Ms. Carrejo”) to message a number of workers
3
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1

throughout the Company, including several in Mr. Perez’s group, informing them that no work

2

was available at that time, and that the Company would therefore assist them with severance

3

while they were out of work. Those individuals who walked off Mr. Perez’s jobsite and did not

4

return were among those advised of the lack of work, as was Edgar Ortiz, who was not part of Mr.

5

Perez’s group.
11.

6
7

It came to my attention that this message confused some workers because they

believed that the message was a permanent termination from the Company.
12.

8

The allegation that UCI terminated these employees is false.

None of those

9

workers were terminated. Although I had considered taking action against the workers who

10

directed outbursts to Mr. Perez, I ultimately chose not to do so because COVID-19 has had such a

11

dramatic effect on people and because it appeared many of the employees seemed to have been

12

caught up in the moment.
13.

13

I therefore contacted workers personally to clear up any misunderstandings.

14

Beginning on March 24, 2020, I called each worker individually – Rafael Castillo Dubon,

15

Abraham Gonzales Mendoza, Dennis Valdez, Jose Ismael Zuniga, Melvin Antonio Martinez

16

Ramos, Ramon Salgado, Oscar Abel Serrano Alfaro, Angel Diaz, Oscar Zuniga, and Edgar Ortiz

17

to check in on their wellbeing, express my support, explain that they were not terminated, would

18

be scheduled for work as soon as work was available, and would continue to be paid and receive

19

100% of their health insurance and dental premiums.
14.

20
21

for lack of trying. Mr. Alfaro would not return my call.
15.

22
23

Since that time, I have continued to check up on employees and communicate with

them regarding the availability of work and their continued employment with UCI.
16.

24
25

I was unable to speak to one employee, Oscar Abel Serrano Alfaro, but it was not

Indeed, as shown in the documents attached as Exhibit 3, I have also had text

conversations1 with Dennis Valdez, Abraham Gonzales Mendoza, and Melvin Antonio Martinez

26
27
28
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Some of these text messages are in Spanish. Due to time constraints, Defendants were unable to
retain a court-certified translator to translate these messages. However, I speak Spanish fluently
1

4
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1

Ramos.2 In these text messages we discussed UCI’s continued provision of health benefits to each

2

employee (at no cost to the employee) and the availability of work. These text message exchanges

3

occurred well before the Department of Labor filed its application for TRO. On April 4, 2020,

4

Mr. Mendoza expressed his gratitude for maintaining his pay although he had not worked a full

5

schedule, and stated “now I can pay my bills thanks again….” On April 5, 2020, I followed up

6

with a text to Mr. Mendoza explaining that we have had employees without work for awhile, and

7

that “[e]ach individual is being considered for work, trying to spread that out as much as possible

8

considering the lack of work.” UCI has since arranged for Mr. Mendoza to start a project in Utah

9

beginning the week of April 20, 2020.
17.

10

Further, as shown in the documents attached as Exhibit 4, all of those individuals

11

were paid for forty (40) hours per week in the payroll cycle that ended on March 27, 2020, even

12

though many of them did not work for the full period.
18.

13
14

UCI processed payroll on April 17, 2020 ,for all of its employees, including those

employees who are not currently scheduled to work.
19.

15

UCI’s operations continue to be hampered by the COVID-19 crisis. Customer

16

demand weakened further as the crisis deepened, and even larger projects were impacted. For

17

instance, on March 26, 2020, UCI received a letter from Nigro Construction, Inc., stating that the

18

Mountain West Industrial project was on hold. This project is for a large industrial park in Las

19

Vegas and would have provided a significant amount of work for UCI. A true and accurate copy

20

of the letter is attached hereto as Exhibit 5. As recently as April 9, 2020, ColRich canceled a

21

$525,000 contract to paint the Emerson Apartments in Herriman, Utah. The ColRich

22

representative sent an email stating “[d]ue to the present global uncertainty due to COVID-19,

23

ColRich is conserving cash. With the concern of our inability to collect rent from our tenants, we

24

are electing to terminate your contract for the exterior repaint at The Emerson property.” A true

25
26
27
28
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Las Vegas

and have reviewed the translations into English that appear alongside the original messages in
Spanish. The translation is true and correct to the best of my knowledge and belief.
2

The initial text messages with Mr. Ramos illustrate the confusion that I sought to correct when I
spoke to the employees individually beginning on March 24, 2020.
5
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1

and accurate copy of an email correspondence from ColRich regarding the cancelation is attached

2

hereto as Exhibit 6.

3

UCI recently shut down all job sites and hired a third party to perform COVID-19

4

specific cleaning for worker safety. All employees were paid for this time period. UCI has

5

equipped its foremen with infrared thermometers to monitor its worker’s health. Any workers

6

who exhibit symptoms of COVID-19 are required to go home with full sick pay. Attached hereto

7

as Exhibit 7 is a true and accurate copy of UCI’s recently enacted COVID-19 policy.

8

21.

Nonetheless, UCI’s precautions cannot bolster flagging customer demand or create

9

work where there is none. Some employees have not been scheduled for work simply because no

10

work is available. But, as noted above, UCI is continuing to pay those individuals and continue

11

their health benefits.

12
13
14

22.

I have never instructed any employee to give false or inaccurate information to the

Department of Labor.
23.

I have never threatened or intimated that employees would be referred to

15

immigration and/or potentially deported if they spoke to investigators at the Department of Labor.

16

The allegations that I made such statements after an investigator visited a job site in September

17

2019 and during an employee meeting on March 6, 2020 are false.

18

24.

The Company did issue a memo to employees at the end of September 2019

19

because many employees were confused as to why a government agency had visited worksites

20

and already had employee contact information. They were, among other things, concerned that

21

the Department of Labor’s purpose included an investigation of immigration status. I wanted to

22

reassure my employees that this was not the case. The original notice in English is attached as

23

Exhibit 8. Because many UCI employees speak Spanish, we distributed a Spanish translation. It

24

is attached as Exhibit 9.

25
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Las Vegas

20.

25.

I have reviewed the Department of Labor’s description of the message.

See

26

Memorandum of P and A at p. 4. The memo does not say that employees must “coordinate with

27

their foremen.”

28

“immigration problems.” Id. To the contrary, we specifically advised employees that the DOL

Id.

The memo does not imply that speaking with the DOL will lead to

6
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1

investigators were not interested in immigration status to dispel concerns employees had brought

2

to our attention after the DOL’s initial visits and phone calls to employees.
26.

3
4

Department of Labor. I have never told UCI employees what they should or should not say to an

5

investigator at the Department of Labor. The allegation that I made such statements after an

6

investigator visited a job site in September 2019 and during an employee meeting on March 6,

7

2020 are false.
27.

8
9

The allegation that I stated I knew “some workers were leaking information” to the

Department of Labor at a meeting in December of 2019 is false.
28.

10

During the January 10, 2020 annual employee meeting at Red Rocks Casino, I

11

requested that employees turn in their cell phones prior to the meeting to ensure that each

12

employee gave his or her full attention to the annual meeting. I was inspired to utilize this as a

13

technique to increase engagement after observing performers use this technique to increase

14

audience engagement at concerts. The meeting was focused on the future performance and

15

direction of the company; at no time did I discuss the investigation or instruct employees on how

16

to respond to inquiries from investigators.
29.

17

UCI performed a system-wide reset of its employees’ password for its online ADP

18

payroll platform in January 2020 due to a security breach. UCI advised all employees to reset

19

their passwords and disseminated this information through UCI’s foremen. Employees can reset

20

their passwords by calling ADP or using a link on their sign-in screens. UCI cannot “lock out”

21

individual employees from accessing their payroll records through ADP.
30.

22
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Las Vegas

I have never instructed UCI employees to not speak to investigators at the

Cristian Cespedes (“Mr. Cespedes”) was never responsible for negotiating rates or

23

hiring employees when he was a project manager at UCI. These functions were performed

24

exclusively by Human Resources with my participation. Mr. Cespedes has not worked for UCI

25

since September 2019.

26

///

27

///

28

///
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EXHIBIT 3
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Hi Cory…good morning. I’m just not
in agreement with you firing us…I
need the job.

I need to speak with you

I need to know if you’re going to
give me work….I didn’t understand
anything that was said.
Good morning Cory…I appreciate
very much …thank you…God …
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Good morning Cory…I appreciate very much
…than you…May God bless you more

How are you Melvin?

Good and you
Good good. Is the family good?
Health?
That’s good…makes be happy…yes…thanks
to God …yes
My aunt’s husband ….8 have already died…
the virus
What a pity

yes
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Case 2:20-cv-00510-KJD-BNW Document 13-7 Filed 04/20/20 Page 2 of 2

---------- Forwarded message --------From: Lori Hendricks <lorih@colrich.com>
Date: Thu, Apr 9, 2020, 9:41 AM
Subject: The Emerson - Exterior Repaint
To: Jed Albiston <jed@unforgettablecoatings.com>
Cc: Nathan Cox <nathanc@colrich.com>, Mark Deschenes <markd@colrich.com>, Mat Moiseve <matm@colrich.com>
Jed,
Due to the present global uncertainty due to COVID-19, ColRich is conserving cash. With the concern of our inability to
collect rent from our tenants, we are electing to terminate your contract for the exterior repaint at The Emerson
property. We will issue a deductive change order to you to zero out your contract with the exception of $7,851.54 to
cover the cost of the mock-up and return the building to its original color.
Let me know if you have any questions.

Lori Hendricks
Purchasing Agent
Office: 858-490-2323
Mobile: 619-458-0595
444 West Beech St. Suite 300
San Diego, CA 92101
www.colrich.com
www.colrichmultifamily.com
“Integrating design and value into creative residential solutions”

1
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March 31, 2020
Plan for Ensuring UCI

WORKSITES ARE CLEAN AND SAFE
During the CORONVIRUS (COVID-19) Pandemic
Dear UCI EmployeesThe following information was prepared to help you to protect yourself and others during the
present COVID-19 pandemic.
UCI is fortunate to be considered an essential business and, as such, we are allowed to continue
operations while other businesses have been required to suspend operations. During this
unprecedented time, each of us needs to be mindful that that our actions may impact our own
health, our co-workers’ health, and the health of our friends and families.
Please review the following information carefully and discuss any questions or concerns with
your foreman or contact Galia at 702-742-8832.
Plan for Ensuring UCI Worksites are Clean and Safe
§

§

§

Social Distancing While Working
§ Helpers, Painters, and Foremen are to maintain a distance of no less than six
feet from one another while working, while on rest breaks, and while on lunch
breaks.
Social Distancing While Not Working
§ UCI is considered an essential business and is permitted to continue operating.
However, at the end of the workday, UCI employees are expected to comply
with directives/orders of their respective states, and to go directly home until
the stay at home directives/orders are lifted.
Personal Protective Equipment (PPE)
§ All PPEs required to perform work will be provided to UCI employees at no cost.
§ If PPEs are not available, UCI employees will not be allowed to perform roles
that require PPEs that are unavailable

Case 2:20-cv-00510-KJD-BNW Document 13-8 Filed 04/20/20 Page 3 of 4

UCI employees are required to wear appropriate PPE as required by their roles:
§ Sprayers
• Approved masks; i.e., N-95s or their equivalent
§ Helpers and Foremen
• Are encouraged to use cloth to cover their faces while working
§ Client Contact
• Should you be required to ring a client’s doorbell or to knock on a
client’s door to ask his/her permission to move furniture (or for
some other business related reason), you are required to wear
gloves and after ringing/knocking, to stand six feet back from the
door to wait for the client to answer the door.
Personal Hygiene
§ Wash your hands frequently and for at least 20 seconds using the resources
provided (water, buckets, soap, towels, etc.).
§ Avoid touching your face (mouth, nose, eyes) with unwashed hands.
§ If you must cough or to sneeze, do so into a tissue if possible and then discard it
immediately an appropriately and wash your hands. If you don’t have a tissue,
cough or sneeze into your elbow or upper arm.
Professional Hygiene
§ UCI employees are expected to keep worksites clean.
§ Anago of Las Vegas has been contracted to disinfect all UCI equipment and to
train UCI employees at each site to disinfect UCI equipment.
Personal Health and Wellness
§ UCI will be taking your temperature when you report to work. If you have a
fever, you will not be allowed to work.
§ You will be asked if you have experienced any cold or flu-like symptoms during
the last 14 days (fever, cough, sore throat, shortness of breath).
§ You will be asked if you have been in close contact with someone diagnosed with
COVID-19 or who has been experiencing any cold or flu-like symptoms within the
last 14 days.
§ You will be asked if you have been in close contact with anyone who has traveled
to CA, CO, NY, NJ, FL, etc.
§ You will be asked if you have complied with the social distancing
directives/orders of your respective states/counties/municipalities.
§ If you feel sick, STAY home.
§

§

§

§
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§
§

UCI will work with you to get tested if you are experiencing symptoms of COVID19 (fever, cough, sore throat, shortness of breath).
If you have any of these symptoms DO NOT REPORT TO WORK and contact
GALIA at 702-742-8832.

Case 2:20-cv-00510-KJD-BNW Document 13-9 Filed 04/20/20 Page 1 of 1

NOTICE TO OUR VALUED EMPLOYEES
As some of you may know, Unforgettable Coatings ___ has recently received an inquiry from the US
Department of Labor relating to its payroll practices. While rare, such inquiries or audits do occur from
time to time, and the company is happy to cooperate by reasonably responding to records requests,
providing informal interviews and otherwise. In doing so, however, the company wishes to minimize
interruptions to its regularly scheduled work as our project owners still expect all work to be performed
in a timely and professional manner. Your cooperation is requested to avoid undue interference with
scheduled work or distractions in the workplace. Please respect the privacy of others during this
process.
The investigators may wish to interview some of you regarding your respective terms of employment,
including your minimum wage, hours worked, overtime, total compensation, etc. The company is happy
to accommodate and even coordinate such interviews, however, time spent on such will not be
considered working time for any of our projects and the information you may be discussing is to be
treated as strictly confidential. If any of you wish to review a copy of your at-will employment
agreements, or any aspect of your employment files, the company is happy to make such available to
you, so that you will not feel uncomfortable trying to recall the specifics thereof.
Please also understand that the company will be producing a copy of such agreements, along with your
standard payroll information (i.e., payroll reports, pay stubs, minimum wage, overtime payments and
discretionary bonuses), to the auditors in the coming days. While the company is unaware of any
reason for concern respecting such, we do not believe this audit or any interviews involve any
immigration issues, and the company has not received any inquiries regarding such. Please understand
your meeting with any investigator is strictly up to you and is voluntary. You may wish to decline an
invitation for such in your discretion.
Thank you for your understanding and cooperation in this process. We will continue to strive to provide
an exceptional workplace for each of our valued employees. Thank you.
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UNITED STATES DISTRICT COURT

10

DISTRICT OF NEVADA

12

Eugene Scalia,
Secretary of Labor,
United States Department of Labor,

13

Plaintiff,

11
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20

Case No.: 2:20-cv-00510-KJD-BNW
DECLARATION OF JUSTIN SWENSON
IN SUPPORT OF DEFENDANT’S
RESPONSE TO PLAINTIFF’S MOTION
FOR PRELIMINARY INJUNCTION

vs.
Unforgettable Coatings, Inc., a Nevada
Corporation; Unforgettable Coatings of Idaho,
LLC, dba Unforgettable Coatings, a Nevada
Limited Liability Company; Unforgettable
Coatings of Arizona, LLC, dba Unforgettable
Coatings, an Arizona Limited Liability
Company; Unforgettable Coatings of Utah,
Inc., dba Unforgettable Coatings, a Utah
Corporation; Shaun McMurray, an individual;
Shane Sandall, an individual; Cory
Summerhayes, an individual

21

Defendants.

22
23

I, Justin Swenson, declare as follows:

24

1.

I make this declaration in support of Defendant’s Response to Plaintiff’s Motion for

25

Preliminary Injunction filed by Plaintiff Eugene Scalia, Secretary of Labor, United States

26

Department of Labor in the U.S. District Court, District of Nevada, Case Number 2:20-cv-00510-

27

KJD-BNW.

28
Jackson Lewis P.C.
Las Vegas
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1
2
3

I declare that I am over the age of eighteen and have personal knowledge of the facts

stated herein based on my employment with Unforgettable Coatings (hereinafter, “UCI”).
3.

I am the General Manager of Production at UCI. As the General Manager of

4

Production, my primary responsibilities include monitoring the workflow and labor needs for the

5

company. I oversee job profitability, check in on jobs to make sure the company is completing the

6

required scope of work, process payroll, and hold weekly meetings with the sales team to review

7

current and prospective opportunities for the company.

8
9
10
11

4.

For the past several years, UCI has been able to consistently provide a full 40 hours

of work to its employees and schedule jobs 4 to 6 weeks out. In December of 2019, however, I
began to have difficulty filling UCI’s schedule 4 to 6 weeks out.
5.

I began to worry and press the sales staff to generate more work. Attached hereto

12

as Exhibit 1 are true and correct copies of text messages I sent to Sean Swenson (“Mr. Swenson”),

13

a Senior Sales Executive, and Mike Lawruk (“Mr. Lawruk”), a Vice President for Sales. For

14

instance, on December 29, 2019, I texted Mr. Swenson about getting a job at the Acacias HOA

15

started. I told Mr. Swenson “I have zero work for guys. Every job is doubled up.” On January 26,

16

2020, I texted Mr. Swenson asking if he had any opportunities I could schedule employees to work

17

the next day. On February 10, 2020, I texted Mr. Swenson about a project at Starfire Condo HOA.

18

I told Mr. Swenson that the project was important and said “we are running out of work again”

19

because we had 4 big crews finishing jobs that week. I asked Mr. Swenson for another update on

20

the project on February 14, 2020. On February 18, 2020, I texted Mr. Lawruk to ask if we could

21

get another pending project started quickly so I could schedule employees to work.

22

6.

Despite the sales team’s increased focus on generating opportunities, I found that I

23

was only generally able to schedule employees 1 to 2 weeks in advance as opposed to the 4 to 6

24

weeks advanced scheduling I had been able to do in the past (although a few employees on larger

25

projects had steady work scheduled for 4 weeks). As of March 2020, I had never seen UCI’s

26

schedule look so scarce in my 10 years of experience working for the company.

27
28
Jackson Lewis P.C.
Las Vegas

2.

7.

The slowing of UCI’s volume of work persisted throughout the first quarter of 2020

and worsened when businesses began to close due to COVID-19. Although the Governor of Nevada
2
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UNITED STATES DISTRICT COURT

10

DISTRICT OF NEVADA

12

Eugene Scalia,
Secretary of Labor,
United States Department of Labor,

13

Plaintiff,

11

14
15
16
17
18
19
20

Case No.: 2:20-cv-00510-KJD-BNW
DECLARATION OF ANGEL PEREZ IN
SUPPORT OF DEFENDANT’S RESPONSE
TO PLAINTIFF’S MOTION FOR
PRELIMINARY INJUNCTION

vs.
Unforgettable Coatings, Inc., a Nevada
Corporation; Unforgettable Coatings of Idaho,
LLC, dba Unforgettable Coatings, a Nevada
Limited Liability Company; Unforgettable
Coatings of Arizona, LLC, dba Unforgettable
Coatings, an Arizona Limited Liability
Company; Unforgettable Coatings of Utah,
Inc., dba Unforgettable Coatings, a Utah
Corporation; Shaun McMurray, an individual;
Shane Sandall, an individual; Cory
Summerhayes, an individual

21

Defendants.

22
23

I, Angel Perez, declare as follows:

24

1.

I make this declaration in support of Defendant’s Response to Plaintiff’s Motion

25

for Preliminary Injunction filed by Plaintiff Eugene Scalia, Secretary of Labor, United States

26

Department of Labor in the U.S. District Court, District of Nevada, Case Number 2:20-cv-00510-

27

KJD-BNW.

28
Jackson Lewis P.C.
Las Vegas

1
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1
2

2.

I declare that I am over the age of eighteen and have personal knowledge of the

facts stated herein based on my employment with Unforgettable Coatings (hereinafter, “UCI”).

3

3.

I am currently employed as a Foreman at UCI. I have been employed at UCI since

4

December 2014.

5

4.

On March 18, 2020, UCI President Cory Summerhays (“Mr. Summerhays”) held a

6

meeting with UCI foreman to discuss issues regarding UCI’s finances. I attended that meeting.

7

Mr. Summerhays made us aware that work had slowed over the past several weeks, and that with

8

the state’s order requiring non-essential businesses to shut down, we may have even less work.

9

He said that he wanted to keep all employees working, even if that meant that everyone would

10

have to make a little bit less. He said that the Company may have to reduce discretionary bonus

11

pay by up to 30%, but that he would not know the exact amount. He explained that either

12

everyone had to take a little bit less or the company could run out of money.

13

5.

Mr. Summerhays instructed me and the other foremen to give the information to

14

our work teams. I announced the potential reduction in discretionary bonus pay to my team of 8

15

workers—Rafael Castillo Dubon, Jose Adolfo Ganez Dubon, Abraham Gonzales Mendoza, Denis

16

Guardado, Iris Jasmin Martinez, Melvin Antonio Martinez Ramos, Oscar Abel Serrano Alfaro,

17

and Oscar Zuniga, during an on-site meeting at the Acacias HOA in Henderson, Nevada. In

18

response, some of the workers grew angry and threatened me. One worker told me that he would

19

“kick [my] ass.”

20

6.

Some of the workers told me they did not believe that everyone, including me,

21

would be required to take the reduction. They demanded to talk to Mr. Summerhays. I called Mr.

22

Summerhays and put him on speakerphone so the group of workers could talk to him. I told Mr.

23

Summerhays that some of the employees did not believe me when I announced the potential

24

reduction in pay and that they wanted to hear the information directly from Mr. Summerhays.

25

Mr. Summerhays told the group of employees that what I said was correct. He explained that the

26

situation was serious, and the step was necessary to ensure that every employee was taken care of.

27
28
Jackson Lewis P.C.
Las Vegas
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1

7.

One of the employees told me that he did not agree and wanted to make his full

2

projected money, and that he would go to the labor commissioner. I told him it was ok if he

3

wanted to go.

4

8.

Several employees then left the jobsite. They did not ask for my permission. They

5

appeared angry and they did not say that they intended to come back to work. At no point during

6

the discussion with me, or with Mr. Summerhays on the speakerphone, did any of the employees

7

express fear of working due to the coronavirus or request to stay home during the duration of the

8

outbreak.

9

9.

I have never instructed anyone on my team not to speak to investigators with the

10

Department of Labor. I have never head Mr. Summerhays instruct anyone to not speak to

11

investigators with the Department of Labor or share information with them.
10.

12

I have never heard Mr. Summerhays threaten employees or tell them that they

13

could be reported to immigration and deported if they spoke to investigators with the Department

14

of Labor.

15
16
17

I declare under penalty of perjury under 28 U.S.C. § 1746, that the foregoing is true and
correct.
EXECUTED this j3day of April, 2020.

18
19

ANGEL PEREZ

20
21

4828-0423-4425, v.1

22
23
24
25
26
27
28
Lcwis P.C.
Vcgas
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Attorneys for Defendants
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UNITED STATES DISTRICT COURT

10

DISTRICT OF NEVADA

12

Eugene Scalia,
Secretary of Labor,
United States Department of Labor,

13

Plaintiff,

11

14
15
16
17
18
19
20

Case No.: 2:20-cv-00510-KJD-BNW
DECLARATION OF ARCHI ESTEBAN
ROMERO IN SUPPORT OF
DEFENDANT’S RESPONSE TO
PLAINTIFF’S MOTION FOR
PRELIMINARY INJUNCTION

vs.
Unforgettable Coatings, Inc., a Nevada
Corporation; Unforgettable Coatings of Idaho,
LLC, dba Unforgettable Coatings, a Nevada
Limited Liability Company; Unforgettable
Coatings of Arizona, LLC, dba Unforgettable
Coatings, an Arizona Limited Liability
Company; Unforgettable Coatings of Utah,
Inc., dba Unforgettable Coatings, a Utah
Corporation; Shaun McMurray, an individual;
Shane Sandall, an individual; Cory
Summerhayes, an individual

21

Defendants.

22
23

I, Archi Esteban Romero, declare as follows:

24

1.

I make this declaration in support of Defendant’s Response to Plaintiff’s Motion

25

for Preliminary Injunction filed by Plaintiff Eugene Scalia, Secretary of Labor, United States

26

Department of Labor in the U.S. District Court, District of Nevada, Case Number 2:20-cv-00510-

27

KJD-BNW.

28
Jackson Lewis P.C.
Las Vegas

1
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2.

1
2

facts stated herein based on my employment with Unforgettable Coatings (hereinafter,

3

“Defendant”).
3.

4
5

I am a Foreman at UCI. I have been employed by UCI since 2012-2013, and have

been a Foreman for almost all of my time with UCI.
4.

6

I attended UCI’s all-employee meeting at Red Rocks Casino on January 10, 2020.

7

UCI President Cory Summerhays (“Mr. Summerhays”) requested that everyone turn in their cell

8

phones before the meeting started. I understood that this request was to make sure everyone paid

9

attention during the meeting. On this day especially, it was important to pay attention because it

10

was the yearly meeting to get everyone together and on the same page. When employees have

11

their phones in meetings, they often text on their phones and do not focus on the meeting. I

12

observed that this seemed to help people concentrate during this meeting.
5.

13

On March 18, 2020, Mr. Summerhays held a meeting with UCI foreman to discuss

14

issues regarding UCI’s finances. I attended that meeting. Mr. Summerhays announced a potential

15

company-wide reduction in discretionary bonus pay of up to 30%. He explained that either

16

everyone had to take a little bit less or the company could run out of money and then people

17

would run out of work. He said the situation would get better but it could get worse and everyone

18

needed to pull together. He instructed the foreman to disseminate the information to their work

19

teams.

20
21
22

6.

I gave the information to the employees on my team.

No one on my team

disagreed or told me they were scared to work because of COVID-19.
7.

I have employees on my team who have worked less or have not been scheduled to

23

work since COVID-19 started. We had a contract canceled. Some customers simply don’t want

24

workers in their space because of COVID-19.

25

Jackson Lewis P.C.
Las Vegas

I declare that I am over the age of eighteen and have personal knowledge of the

8.

Mr. Summerhays has always told me that I am free to talk to whoever I want to

26

talk to. I have never heard him tell employees to not talk to investigators or give investigators

27

information. In fact, during the first day investigators visited my job site in 2019, Mr.

28

Summerhays told the employees that they were free to talk to the investigators.
2
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UNITED STATES DISTRICT COURT

10

DISTRICT OF NEVADA

11
12

Eugene Scalia,
Secretary of Labor,
United States Department of Labor,

13
14
15
16
17
18
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20

Case No.: 2:20-cv-00510-KJD-BNW
DECLARATION OF IRIS JASMIN
MARTINEZ IN SUPPORT OF
DEFENDANT’S RESPONSE TO
PLAINTIFF’S MOTION FOR
PRELIMINARY INJUNCTION

Plaintiff,
vs.
Unforgettable Coatings, Inc., a Nevada
Corporation; Unforgettable Coatings of Idaho,
LLC, dba Unforgettable Coatings, a Nevada
Limited Liability Company; Unforgettable
Coatings of Arizona, LLC, dba Unforgettable
Coatings, an Arizona Limited Liability
Company; Unforgettable Coatings of Utah,
Inc., dba Unforgettable Coatings, a Utah
Corporation; Shaun McMurray, an individual;
Shane Sandall, an individual; Cory
Summerhayes, an individual

21

Defendants.

22
23

I, Iris Jasmin Martinez, declare as follows:

24

1.

I make this declaration in support of Defendant’s Response to Plaintiff’s Motion

25

for Preliminary Injunction filed by Plaintiff Eugene Scalia, Secretary of Labor, United States

26

Department of Labor in the U.S. District Court, District of Nevada, Case Number 2:20-cv-00510-

27

KJD-BNW.

28
Jackson Lewis P.C.
Las Vegas

1
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2.

1
2

I declare that I am over the age of eighteen and have personal knowledge of the

facts stated herein based on my employment with Unforgettable Coatings (hereinafter, “UCI”).
3.

3

My foreman is Angel Perez (“Mr. Perez”). I was present at an onsite meeting that

4

Mr. Perez conducted at Acacias HOA on March 18, 2020. During that meeting, Mr. Perez

5

announced that the corona virus and business closures had impacted the Company and that the

6

Company intended to reduce discretionary bonus pay for everyone, including my work group, in

7

an effort to avoid layoffs.
4.

8

In response, some of the other employees, grew angry. I cannot recall their names

9

because I had worked for UCI for only a short time prior to the meeting. However, I would be

10

able to recognize these employees by sight and recall that one was nicknamed “El Perro.” These

11

employees said they did not believe Mr. Perez. They said that they did not believe that Mr. Perez

12

would also be taking a pay cut. They demanded to speak to UCI’s President, Cory Summerhays

13

(“Mr. Summerhays”).
5.

14

Mr. Perez called Mr. Summerhays and put him on speakerphone. Three employees

15

circled around the phone and told Mr. Summerhays they did not believe Mr. Perez. Mr.

16

Summerhays explained what was happening, that hourly wage rates would remain the same but

17

that the amount of bonus pay might be reduced there were less jobs, and that everyone was taking

18

a little less to make sure that everyone was able to keep working. The three employees grew mad

19

and started to say disrespectful things to Mr. Summerhays. They told Mr. Summerhays to “clean

20

your own building,” meaning that Mr. Summerhays should come to the jobsite and finish the job

21

himself because they were leaving.

22

employees that they were fired. After the phone call with Mr. Summerhays ended, these

23

employees began to laugh.
6.

24
25

///

26

///

27

/ //

Mr. Summerhays remained calm.

Some of the employees then walked off the jobsite.

28
Jackson Lewis P.C.
Las Vegas

2

He did not tell the
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1
2
3
4
5

7.

During the meeting and call with Mr. Summerhays, no one said they were scared

to work because of the coronavirus.
I declare under penalty of perjury under 28 U.S.C. § 1746, that the foregoing is true and
correct.
EXECUTED this LI day of April, 2020.

6
7

IRIS

JASa/d

8
9

4817-8635-4618, v. 1

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
3

MARTINEZ
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UNITED STATES DISTRICT COURT

10

DISTRICT OF NEVADA

12

Eugene Scalia,
Secretary of Labor,
United States Department of Labor,

13

Plaintiff,

11

14
15
16
17
18
19
20

Case No.: 2:20-cv-00510-KJD-BNW
DECLARATION OF GALIA CARREJO IN
SUPPORT OF DEFENDANT’S RESPONSE
TO PLAINTIFF’S MOTION FOR
PRELIMINARY INJUNCTION

vs.
Unforgettable Coatings, Inc., a Nevada
Corporation; Unforgettable Coatings of Idaho,
LLC, dba Unforgettable Coatings, a Nevada
Limited Liability Company; Unforgettable
Coatings of Arizona, LLC, dba Unforgettable
Coatings, an Arizona Limited Liability
Company; Unforgettable Coatings of Utah,
Inc., dba Unforgettable Coatings, a Utah
Corporation; Shaun McMurray, an individual;
Shane Sandall, an individual; Cory
Summerhayes, an individual

21

Defendants.

22
23

I, Galia Carrejo, declare as follows:

24

1.

I make this declaration in support of Defendant’s Response to Plaintiff’s Motion

25

for Preliminary Injunction filed by Plaintiff Eugene Scalia, Secretary of Labor, United States

26

Department of Labor in the U.S. District Court, District of Nevada, Case Number 2:20-cv-00510-

27

KJD-BNW.

28
Jackson Lewis P.C.
Las Vegas

1
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1
2
3

2.

I declare that I am over the age of eighteen and have personal knowledge of the

facts stated herein based on my employment with Unforgettable Coatings (hereinafter, “UCI”).
3.

I am a native Spanish speaker. I was born in Mexico, and first moved to United

4

States when I was 16 years old. I graduated from high school in Bullhead City, Arizona. I

5

returned to Mexico and attended 2 years of medical school in Reynosa, México. I moved to Las

6

Vegas, Nevada, 18 years ago.

7

4.

I began employment with UCI on March 4, 2020 and I am responsible for Nevada

8

Employee Experience.

9

employee support specialist.

10

5.

I perform general human resources functions, but also serve as an

Prior to my employment at UCI, I worked for Life Extension, a vitamin

11

supplement company, for 11.5 years. I left my long-term employer to work for UCI because

12

UCI’s President, Cory Summerhays (“Mr. Summerhays”) specifically recruited me to be a

13

cultural resource and employee advocate for UCI. Mr. Summerhays emphasized how important

14

this role was to the company.

15
16
17

6.

Part of my role includes attending foremen meetings, where information is

provided to disseminate to work teams. I also attend all-employee meetings.
7.

I attended a monthly meeting for employees on March 6, 2020. I paid very careful

18

attention during this meeting because I was new to the company. Mr. Summerhays was excited

19

for the meeting because he was handing out new insurance cards, which he had the health

20

insurance company make out of metal rather than plastic, specifically for UCI employees. One of

21

the benefits UCI provides to all employees is health insurance at no cost to employees, and dental

22

insurance at no cost to employees and their families.

23

8.

Mr. Summerhays had rented out an indoor soccer facility for this meeting and

24

provided food and beverages. I arrived at the facility before Mr. Summerhays arrived, and left at

25

the same time Mr. Summerhays left. Mr. Summerhays did not speak to anyone outside of my

26

hearing at any point while he was at the soccer facility.

27
28
Jackson Lewis P.C.
Las Vegas
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9.

1

At no point did Mr. Summerhays say anything about immigration or anyone’s

2

immigration status. If Mr. Summerhays had made such or comment, threat, or intimation, I

3

would have noticed and taken offense because I am an immigrant.

4

10.

Further, Mr. Summerhays never told anyone not to talk to investigators.

5

11.

It is my understanding that, due to the current economic environment, Mr.

6

Summerhays notified all employees about a potential reduction of up to 30% in discretionary

7

bonus pay.

8

12.

After that announcement, on March 22, 2020, Mr. Summerhays instructed me to

9

send text messages to a number of workers throughout the Company, including several in Angel

10

Perez’s (“Mr. Perez”) work group, informing them that no work was available at that time, and

11

that the Company would therefore assist them with severance while they were out of work. Those

12

individuals who walked off Mr. Perez’s jobsite and did not return were among those advised of

13

the lack of work, as was Edgar Ortiz, who was not part of Mr. Perez’ group.
13.

14

On March 24, 2020, Mr. Summerhays instructed me to send follow up messages to

15

the individuals who walked off Mr. Perez’s jobsite to let them know that Mr. Summerhays would

16

be contacting them shortly. For example, I sent a message to Abraham Gonzales Mendoza stating

17

that Mr. Summerhays would be in contact with him that day. A true and accurate copy of this

18

message1 is attached hereto as Exhibit 1. Exhibit 1 also demonstrates that I sent the Notice,

19

attached as Exhibit A to Plaintiff’s Application for Temporary Restraining Order, to Mr. Mendoza

20

on Friday, April 10, 2020.
14.

21

To my knowledge, the company has not terminated any employees although there

22

is not currently enough work to schedule all employees. Some employees check in with me

23

periodically to inquire if there is work available. For example, Dennis Valdez, who is not one of

24

the employees in Mr. Perez’s group, sent me a message on March 30, 2020, asking if there was

25
26
1

27
28
Jackson Lewis P.C.
Las Vegas

These text messages are in Spanish. Due to time constraints, Defendants were unable to retain a
court-certified translator to translate these messages. However, I speak Spanish fluently and have
reviewed the translation into English that appears alongside the original messages in Spanish.
The translation is true and correct to the best of my knowledge and belief.
3
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EXHIBIT 1
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Good morning, I just want to
communicate that Cory will be in
contact with you today. Thank you.

Thank you
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EXHIBIT 2
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EXHIBIT G
Declaration of Soledad Garcia
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Paul T. Trimmer
Nevada State Bar No. 9291
Lynne K. McChrystal
Nevada State Bar No. 14739
JACKSON LEWIS P.C.
300 S. Fourth Street, Suite 900
Las Vegas, Nevada 89101
Tel: (702) 921-2460
Fax: (702) 921-2461
Email: paul.trimmer@jacksonlewis.com
Email: lynne.mcchrystal@jacksonlewis.com

7

Attorneys for Defendants

1
2
3
4
5

8
9

UNITED STATES DISTRICT COURT

10

DISTRICT OF NEVADA

12

Eugene Scalia,
Secretary of Labor,
United States Department of Labor,

13

Plaintiff,

11

14
15
16
17
18
19
20

vs.

Case No.: 2:20-cv-00510-KJD-BNW
DECLARATION OF SOLEDAD GARCIA
IN SUPPORT OF DEFENDANT'S
RESPONSE TO PLAINTIFF'S MOTION
FOR PRELIMINARY INJUNCTION

Unforgettable Coatings, Inc., a Nevada
Corporation; Unforgettable Coatings of Idaho,
LLC, dba Unforgettable Coatings, a Nevada
Limited Liability Company; Unforgettable
Coatings of Arizona, LLC, dba Unforgettable
Coatings, an Arizona Limited Liability
Company; Unforgettable Coatings of Utah,
Inc., dba Unforgettable Coatings, a Utah
Corporation; Shaun McMurray, an individual;
Shane Sandall, an individual; Cory
Summerhayes, an individual

21

Defendants.

22
23

I, Soledad Garcia, declare as follows:

24

1.

25

BOX 60631 LAS VEGAS, NV 89160. I started Soledad Garcia, Inc. on July 17, 2012. My E.I.N:

26

46-0608070.

27
28
ckson Lewis P.C.
Las Vegas

I am the owner and founder of Soledad Garcia, Inc. My business address is P.O.

Case 2:20-cv-00510-KJD-BNW Document 13-20 Filed 04/20/20 Page 3 of 3

1

2.

That I am a State Certified Court Interpreter, certification Number: NVGCS549

2

and that I am authorized by the Nevada Supreme Court to interpret and translate from English to

3

Spanish and Spanish to English.

4
5

3.

That through and by Soledad Garcia, Inc., a total of one (1) page of Unforgettable

Coatings "Notice To All Of Our Valued Employees" was translated from Spanish into English.

6

4.

That neither content nor grammar were changed or altered in anyway.

7

5.

That said translation is true and correct and precise to the best of my knowledge

8
9
10
11

and belief. See attached Exhibit 1.
I declare under penalty of perjury under 28 U.S.C. § 1746, that the foregoing is true and
correct.
EXECUTED this 15th day of April, 2020, in the Las Vegas, Nevada.

12
13

SOLEDAD GARCIA

14
15

4827-4159-0714, v. 1

16
17
18
19
20
21
22
23
24
25
26
27
28
ckson Lewis P.C.
Las Vegas
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EXHIBIT 1
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NOTICE TO ALL OF OUR VALUED EMPLOYEES

As some of you know, Unforgettable Coatings has recently received an inquiry from the U.S.
Department of Labor in relation to their payroll practices. While it’s rare, such inquiries or audits
occur from time to time, and the company is pleased to cooperate by responding reasonably to
the requests for records, providing informal interviews and otherwise. In doing so, however, the
company wishes to minimize interruptions in its regularly scheduled work as the owners of our
projects still expect all work to be done in a timely and professional manner. Your cooperation is
requested to avoid undue interference with scheduled work or distractions in the workplace.
Respect the privacy of others during this process.
It is possible that the investigators may wish to interview some of you regarding your respective
employment conditions, including your minimum wage, hours worked, overtime, total
compensation, etc. The company is pleased to accommodate and also coordinate such interviews,
however, time spent on such matter will not be considered work time for any of our projects and
the information that you are discussing should be treated as strictly confidential. If any of you
wish to review a copy of your at-will employee agreements, or any aspect of your employment
records, the company is pleased to make them available to you, so that you do not feel
uncomfortable when trying to remember details of the same.
Also understand that the company will produce a copy of such agreements, along with your
standard payroll information (i.e., payroll reports, pay stubs, minimum wage, overtime payments
and discretionary bonuses), to the auditors within the next few days. While the company is not
aware of any cause for concern in this regard, we do not believe that this audit or any interview
would imply immigration problems, and the company has not received any inquiries regarding
this. Understand that your meeting with any investigator is strictly up to you and is voluntary. It
is possible you may wish to reject an invitation for such at your discretion.
Thank you for your understanding and cooperation in this process. We will continue to strive to
provide an exceptional workplace for each one of our valued employees. Thank you.

EXHIBIT A, p. 5
D.5.A.

Case 2:20-cv-00510-KJD-BNW Document 13-22 Filed 04/20/20 Page 1 of 3

EXHIBIT H
Translation Comparison Chart
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ORIGINAL NOTICE IN ENGLISH

PLAINTIFF’S UNCERTIFIED TRANSLATION

TRANSLATION BY COURT-CERTIFIED
TRANSLATOR, SOLEDAD GARCIA

NOTICE TO OUR VALUED EMPLOYEES

NOTICE TO ALL OUR VALUABLE
EMPLOYEES

NOTICE TO ALL OF OUR VALUED
EMPLOYEES

As some of you may know,
Unforgettable Coatings has recently
received an inquiry from the US
Department of Labor relating to its
payroll practices. While rare, such
inquiries or audits do occur from
time to time, and the company is
happy to cooperate by reasonably
responding to records requests,
providing informal interviews and
otherwise. In doing so, however, the
company wishes to minimize
interruptions to its regularly
scheduled work as our project
owners still expect all work to be
performed in a timely and
professional manner. Your
cooperation is requested to avoid
undue interference with scheduled
work or distractions in the
workplace. Please respect the
privacy of others during this process.

As some of you know, Unforgettable
Coatings, has recently received a
query from the Department of Labor
of the United States. In relation to it's
payroll practices. While it is rare, this
queries or audits do happen every
once in a while, and the company is
pleased to cooperate and respond
with the required records, providing
informal interviews and otherwise.
Doing so, however, the company
wishes to minimize the interruptions
to your regularly programmed work,
due to the owners of the projects
expectation of all work being
completed in an opportune and
professional manner. We request
your cooperation in order to avoid
undue interference with all
programmed work, or distractions at
the work site. Please respect every
ones privacy during this process.

As some of you know, Unforgettable
Coatings has recently received an
inquiry from the U.S. Department of
Labor in relation to their payroll
practices. While it’s rare, such
inquiries or audits occur from time
to time, and the company is pleased
to cooperate by responding
reasonably to the requests for
records, providing informal
interviews and otherwise. In doing
so, however, the company wishes to
minimize interruptions in its
regularly scheduled work as the
owners of our projects still expect all
work to be done in a timely and
professional manner. Your
cooperation is requested to avoid
undue interference with scheduled
work or distractions in the
workplace. Respect the privacy of
others during this process.

It is possible that the investigators will
wish to interview some of you in
regards to your respective
employment conditions, including
your minimum salary, hours worked,
extra hours, total compensation, etc.
The company will gladly accommodate
and coordinate such interviews,
however, the time dedicated to such
statements is not considered hours
worked for any of our projects and the
information being discussed should be
treated as strictly confidential. If any
of you wishes to review a copy of
your agreement or any work files, the
company is pleased to make them
available to you, so that you don't feel
uncomfortable remembering the
details.

It is possible that the investigators
may wish to interview some of you
regarding your respective
employment conditions, including
your minimum wage, hours
worked, overtime, total
compensation, etc. The company is
pleased to accommodate and also
coordinate such interviews,
however, time spent on such matter
will not be considered work time for
any of our projects and the
information that you are discussing
should be treated as strictly
confidential. If any of you wish to
review a copy of your at-will
employee agreements, or any
aspect of your employment
records, the company is pleased to
make them available to you, so that
you do not feel uncomfortable when
trying to remember details of the
same.

The investigators may wish to
interview some of you regarding your
respective terms of employment,
including your minimum wage,
hours worked, overtime, total
compensation, etc. The company is
happy to accommodate and even
coordinate such interviews, however,
time spent on such will not be
considered working time for any of
our projects and the information you
may be discussing is to be treated as
strictly confidential. If any of you
wish to review a copy of your at-will
employment agreements, or any
aspect of your employment files, the
company is happy to make such
available to you, so that you will not
feel uncomfortable trying to recall
the specifics thereof.
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Please also understand that the
company will be producing a copy of
such agreements, along with your
standard payroll information (i.e.,
payroll reports, pay stubs, minimum
wage, overtime payments and
discretionary bonuses), to the
auditors in the coming days. While
the company is unaware of any
reason for concern respecting such,
we do not believe this audit or any
interviews involve any immigration
issues, and the company has not
received any inquiries regarding
such. Please understand your
meeting with any investigator is
strictly up to you and is
voluntary. You may wish to decline
an invitation for such in your
discretion.
Thank you for your understanding
and cooperation in this process. We
will continue to strive to provide an
exceptional workplace for each of
our valued employees. Thank you.
4810-4330-5914, v. 1

Also, remember that the company will
provide a copy of all such agreements,
alongside your payroll information (
such as, payroll, check stubs,
minimum wage, overtime pay and
discretionary bonuses), to the auditors
in the next few days. The company
has not been made aware in respects
to the following, we do not believe
that any interviews will result in
problems with immigration, and the
company has not been made aware
of anything in that respect.
Understand that your meeting with
any investigator depends strictly on
you, and it is voluntary. It is possible
that you wish to reject an invitation,
but it is solely at your discretion.

Also understand that the company
will produce a copy of such
agreements, along with your
standard payroll information (i.e.,
payroll reports, pay stubs, minimum
wage, overtime payments and
discretionary bonuses), to the
auditors within the next few days.
While the company is not aware of
any cause for concern in this
regard, we do not believe that this
audit or any interview would imply
immigration problems, and the
company has not received any
inquiries regarding this. Understand
that your meeting with any
investigator is strictly up to you and
is voluntary. It is possible you may
wish to reject an invitation for such
at your discretion.

Thank you for your understanding
during this process. We will continue
to go all out to create an exceptional
work environment to each of our
valuable employees. Thank you.

Thank you for your understanding
and cooperation in this process. We
will continue to strive to provide an
exceptional workplace for each one
of our valued employees. Thank you.
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Attorneys for Defendants
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9

UNITED STATES DISTRICT COURT

10

DISTRICT OF NEVADA

12

Eugene Scalia,
Secretary of Labor,
United States Department of Labor,

13

Plaintiff,

11

14
15
16
17
18
19
20
21

Case No.: 2:20-cv-00510-KJD-BNW
CERTIFICATE OF SERVICE

vs.
Unforgettable Coatings, Inc., a Nevada
Corporation; Unforgettable Coatings of Idaho,
LLC, dba Unforgettable Coatings, a Nevada
Limited Liability Company; Unforgettable
Coatings of Arizona, LLC, dba Unforgettable
Coatings, an Arizona Limited Liability
Company; Unforgettable Coatings of Utah,
Inc., dba Unforgettable Coatings, a Utah
Corporation; Shaun McMurray, an individual;
Shane Sandall, an individual; Cory
Summerhayes, an individual
Defendants.
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CERTIFICATE OF SERVICE

1
2

I HEREBY CERTIFY that I am an employee of Jackson Lewis P.C., and that on this 20th

3

day of April, 2020, I caused to be served via the Court's CM/ECF Filing, a true and correct copy

4

of the above foregoing DEFENDANTS’ OPPOSITION TO PLAINTIFF’S APPLICATIONS

5

FOR TEMPORARY RESTRAINING ORDER AND ORDER TO SHOW CAUSE RE

6

PRELIMINARY INJUNCTION properly addressed to the following:

7

12

Janet M. Herold
Susan Seletsky
Charles Song
Sonya Shao
UNITED STATES DEPARTMENT OF LABOR
350 S. Figueroa Street, Suite 370
Los Angeles, CA 90071-1202
Telephone: (213) 894 1592
Fax: (213) 894-2064
Email: shao.sonya.p@dol.gov

13

Attorneys for Plaintiff Eugene Scalia

8
9
10
11

14
15

/s/ Mayela E. McArthur
Employee of Jackson Lewis P.C.

16
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19
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Las Vegas
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