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TranscriP,~t~<:»f. .. ~r_oceedings 
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1 BEFORE THE 

2 NATIONAL LABOR RELATIONS BOARD 

3 Region 28 

4 

5 In the Matter of: ) 
) 

6 International Alliance of ) 
Theatrical Stage Employees ) 

7 and Moving Picture Machine ) 
Operators of the United ) 

8 States and Canada, Local 720, ) 
AFL-CIO, (No Employer Named) ) 

9 ) 
) 

10 and ) case No. 28-CB-4351 
) 

11 STEVEN LUCAS, An Individual, ) 

12 

13 

14 

15 

16 

17 

18 

) 

·Thursday, ' 
February 29, 1996 

National Labor Relations 
Board 
Twenty-first Region 
600 Las Vegas Boulevard, south 
Suite 400 
Las Vegas, Nevada 89101 

The above-entitled matter was convened, pursuant 

19 to notice at 9:10 a.m. 

20 BEFORE: 

21 

22 

23 

24 

25 

MICHAEL D. STEVENSON 
Administrative Law Judge 
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------

1 

2 

3 

5 

9:10 a.m. 

JUDGE STEVENSON: Good morning. My name is Michael B. 

4 Stevenson. I'm an Administrative Law Judge for the National 

5 Labor Relations Board. 

6 First order of business is for the lawyers to tell us 

7 who they are, starting with the General Counsel. 

8 MR. ALBRIGHT: Yes. Nathan W. Albright, Counsel for 

9 the General Counsel, 600 Las Vegas Boulevard South, Las 

10 Vegas, Nevada. 

11 MR. FELDMAN: And also appearing with Mr. Albright, 

12 Scott Feldman, at the same address. 

13 JUDGE STEVENSON: For the Respondent? 

14 MR. ROSENFELD: For the Respondent, David Rosenfeld 

15 with VanBourge, Weinberg, Roger and Rosenfeld, 180 Grand, 

16 Suite 1400, Oakland, California, 94612. 

17 JUDGE STEVENSON: First of all, I want to note for the 

18 record that we are not in our usual hearing location. The 

19 reason we have been switched to a U.S. district courtroom in 

20 Las Vegas as an accommodation to Mr. Sokol, a Respondent's 

21 attorney who is no longer on this case, according to a 

22 second conference telephone call that we held yesterday, I 

23 believe. Mr. Sokol indicated that he needed to go to Hawaii 

24 in order to replace a law partner who has taken ill and 

25 needed to have immediate medical attention. Therefore, Mr. 
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1 Rosenfeld came in at the 11th hour and, I assume, has more 

2 or less been briefed on the case and is ready to go forward. 

3 There are certain other aspects to this switch in 

4 attorneys that I may refer to later on if Mr. Rosenfeld 

5 needs to leave before we've concluded this case. If we can 

6 conclude the case before Mr. Rosenfeld needs to leave, then 

7 there will be no problem. However, if we need to go forward 

8 without his presence, the further aspects of our second 

9 conference telephone call will need to be recited. 

10 I want to also cover the normal statement that I make 

11 in cases, and that is we always seek, of course, to settle 

12 cases if possible. As I noted a minute ago, we had two 

13 conference telephone calls in this case, and there was 

14 discussion of settlement, as well as other matters. 

15 Mr. Albright, has there been any other possibility of 

16 settlement of the case discussed, other than what we left 

17 off with yesterday? 

18 MR. ALBRIGHT: We did discuss some issues with the 

19 reason pursuant to my discussion with Mr. Sokol. And 

20 actually, that is one of the things that I did want to 

21 handle very briefly off the record with Mr. Rosenfeld. And 

22 I failed to do that. 

23 JUDGE STEVENSON: Mr. Rosenfeld, is there any purpose 

24 that would be served, even though we've already taken 10 

25 minutes of our hearing time to talk about whatever you've 

6 
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1 talked about, but is there any possibility that we could 

2 settle this case, from the Respondent's point of view? 

3 MR. ROSENFELD: No. Well, the answer is no, but let 

4 me ask Mr. Albright one question. Okay? 

5 

6 

7 

JUDGE STEVENSON: Do you wish to do it off the record? 

MR. ROSENFELD: Yes. 

JUDGE STEVENSON: Off the record. 

8 (Discussion held off the record.) 

9 JUDGE STEVENSON: Back on the record. During the 

10 course of our second conference call yesterday morning, a 

11 number of matters besides settlement were also discussed. 

12 However, I do not recall being discussed, Mr. Albright, any 

13 motion in limine that was later filed that afternoon. Do 

14 you confirm that that subject matter was not discussed in 

15 our conference call? 

16 MR. ALBRIGHT: Yes. Yes. 

17 JUDGE STEVENSON: Assuming for the sake of argument 

18 that you did not decide to file such a motion until after 

19 our call completed, I'm sure that's the case, the 

20 call -- the motion was faxed into my office late yesterday. 

21 I did not have a chance to see it, although I was notified 

22 that it had come in. I had some time to study it this 

23 morning. I don't know exactly how to interpret it. My 

24 attention is first brought to rather subtle criticism, 

25 perhaps that I was too quick to accept certain 

7 
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1 representations of Mr. Sokol about a potential security 

2 problem in this case. You seem to suggest that I should 

3 have asked for further showing about that subject. Whether 

4 I'm correct in my interpretation of that or not is not all 

5 that important. I may be, perhaps, overly sensitive. I 

6 don't really want to spend any time other than making my 

7 initial pronouncement that I don't think I'm deserving of 

8 any criticism if there be any. 

9 As far as the substance of the motion, Mr. Rosenfeld, 

10 you had a chance to read this motion in limine by now, I 

11 assume, and digest it in some way? 

12 MR. ROSENFELD: Well, "digest it" is a strong word. I 

13 read it, all right? It seems to me it's premature to even 

14 get to those issues. 

15 JUDGE STEVENSON: I think I agree with that. I 

16 haven't seen too many motions in limine in the practice 

17 here. Generally, it's a procedure in a jury case where 

18 there be some question of prejudice if a matter came out in 

19 front of the jury. 

20 In this case, I don't see how I would be prejudiced, 

21 because all the matters that you seek to preclude at the 

22 earliest stages of the case are matters that I already know 

23 about that have been discussed in both of these conference 

24 telephone calls. And unless you can make a greater showing 

25 than you have, Mr. Albright, _I agree with Mr. Rosenfeld that 

8 
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9 

1 it's premature at this point. And I want to wait and see if 

2 these matters come up in our hearing. 

3 MR. ALBRIGHT: I guess I have some further argument 

4 I'd also like to make. First of all, to respond to the 

5 premature argument. That is the very purpose of a motion in 

6 limine, is to keep the evidence out. And for a ruling on 

7 it -- on its relevancy and admissibility. And so, I don't 

8 think it's premature. I think the basis for our motion, 

9 especially based upon the representations and the exhibits 

10 attached to the motion fully support the motion. 

11 In addition to that, I would add -- And you're going 

12 to see collective bargaining agreements come in. We've 

13 already discussed that with -- Mr. Kistcwill be first. 

14 In addition to that, I'll make another argument in 

15 support of the motion, and that is that the collective 

16 bargaining agreements that will be in evidence have a clause 

17 in there stating that the employer is the sole judge of an 

18 employee's qualifications. And I add that because I think 

19 that the Respondent should be estopped from putting on any 

20 of this evidence in support of its decision. 

21 JUDGE STEVENSON: I again say that because there is no 

22 jury in this case, I see no compelling reason to take this 

23 up when I haven't had a chance, other than what has 

24 represented over the phone and what I've read in the 

25 pleadings, to really get the flavor of this case. I've made 
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10 

1 some preliminary indications over the phone which, again, 

2 you take me to task for about what would be proper rebuttal, 

3 and so forth. Again, the sum of that kind of procedure is 

4 for the administrative law judge just to participate in a 

5 conference call, adopt a sphinx-like attitude, not commit 

6 himself or herself in any way, lest he be criticized at some 

7 motion later on. And again, I did acknowledge what I 

8 thought might be proper rebuttal and what would be improper 

9 rebuttal, but that was in the course of our conversation 

10 about what the evidence was going to be. If the evidence 

11 isn't going to be as represented, and even if it was, I 

12 could reverse field 'and not feel guilty about it at all. 

13 So, I don't think I'm going to spend any more 

14 time on this motion right now. We'll come back to it if 

15 necessary. 

16 MR. ROSENFELD: Your Honor, the Respondent, since it's 

17 been referred to, Respondent believes it should be marked as 

18 part of the formal documents. 

19 JUDGE STEVENSON: Well, that's a matter in the 

20 discretion of the General Counsel if he wishes to make that 

21 motion a part of the formal documents. And if he doesn't, 

22 then you can mark it as a Respondent exhibit and see what 

23 happens there. 

24 Do you wish to make this motion part of the --

25 MR. ALBRIGHT: Yeah. That will be fine. We'll just 
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1 make it one -- lN. 

2 JUDGE STEVENSON: N as in Nellie. 

3 MR. ALBRIGHT: N as in Nancy. 

4 MR. ROSENFELD: I have no objection if it's part of 

5 the formal document. 

6 JUDGE STEVENSON: lA through lN, and no objection to 

7 any of the formal documents, I take it? 

8 

9 

MR. ROSENFELD: None, your Honor. 

JUDGE STEVENSON: Those documents will be admitted 

10 into evidence. 

11 

11 (The documents referred to having. been previously marked for 

12 identification as General Counsel's Exhibit Nos. 1-a through 

13 1-n, were received in evidence.) 

14 MR. ALBRIGHT: And just so that the record is clear, 

15 the formal documents, including the index and description, 

16 is General Counsel's 1-a now, to 1-n. 

17 JUDGE STEVENSON: All right. And those documents have· 

18 all been admitted. 

19 I do want to just, at this point, then make some very 

20 brief housekeeping matters, starting with the evidence. in 

21 this case. As all of you know, the court reporter will need 

22 two copies of all documents that are admitted and offered 

23 into evidence in this case, so let's help him out. If you 

24 don't have a second copy at the time it's offered, let him 

25 know when you'll be getting him the second copy. That way, 
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1 he won't have to chase it around and look for the missing 

2 document. It will help everybody move faster. 

12 

3 I also want to say to everyone her~, although everyone 

4 here, or almost everybody would know this anyway, we very, 

5 very rarely have this kind of lavish surroundings for our 

6 hearing. So, we need to be particularly careful not to 

7 leave any evidence of our presence here, lest we not be 

8 allowed back at some later time. So, therefore, I would ask 

9 no drinking of any beverage except for water, no eating of 

10 any food, no reading of any newspapers or magazines while 

11 we're in session, although apparently the guards won't even 

12 allow newspapers up here, apparently. That's a unusual 

13 rule, in my experience. 

14 So, and of course it goes without saying, no smoking, 

15 certainly, probably in the entire building. So, those are 

16 all the housekeeping matters I have. 

17 We also discussed some stipulations in our telephone 

18 call. 

19 Are you prepared to recite those stipulations right 

20 now? 

21 

22 

MR. ROSENFELD: Yes, your Honor. 

Your Honor, the Respondent is prepared to amend its 

23 answer to admit commerce allegation. 

24 JUDGE STEVENSON: Can you give us that paragraph 

25 number if you have that offhand? 
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1 

2 

MR. ROSENFELD: It's 2(d) and (e). 

JUDGE STEVENSON: 2(d), as in dentist, and (e) as in 

3 Edward? 

MR. ROSENFELD: And 2(c), (d) and (e). 

13 

4 

5 JUDGE STEVENSON: Does that cover the point, as far as 

6 you're concerned, Mr. Albright? 

7 MR. ALBRIGHT: I'm not sure why they wouldn't just 

8 admit 2(a) and (b), since (c) refers to the paragraphs 

9 above. 

10 JUDGE STEVENSON: All right. We have jurisdiction 

11 admitted in this case right now, do we not? 

12 MR. ALBRIGHT: Well, yes. 

13 JUDGE STEVENSON: All right. Let', s go on. Are there 

14 any other stipulations that we can receive? If we can't 

15 settle the case, the next best thing to do is to stipulate 

16 as much as possible. 

17 Is there anything else we can stipulate to? 

18 MR. ROSENFELD: Counsel for General Counsel was going 

19 to amend the complaint, and I was going to admit amendment 

20 and then move to amend part of my answer again. 

21 JUDGE STEVENSON: All right. What's the amendment to 

22 the complaint? 

23 MR. ALBRIGHT: Okay. The amendment is twofold, one to 

24 paragraph 6(a), and I'll just read it. 

25 "Since on or about March 14th, 1995, 
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1 

2 

3 

4 

5 

6 

7 

and continuing thereafter, the 

Respondent has failed and refused to 

register and to refer Lucas on its 

exclusive referral roster." 

MR. ROSENFELD: Your Honor 

MR. ALBRIGHT: And --

MR. ROSENFELD: The understanding I have is that we 

14 

8 would admit all of that, except the allegation there's an 

9 exclusive referral·roster. To be precise, we're admitting 

10 we have failed and refused to refer him --

11 MR. ALBRIGHT: But that's going to be a separate 

12 stipulation. That's what we talked about. This is my 

13 amendment to the complaint. 

14 MR. ROSENFELD: Well, then I will amend our answer to 

15 admit that, save except the allegations "exclusive." 

16 JUDGE STEVENSON: And by implication, no objection to 

17 the amendment itself, I take it? 

18 MR. ROSENFELD: No. 

19 JUDGE STEVENSON: Very well. What's the stipulation? 

20 MR. ROSENFELD: The stipulation is that the Respondent 

21 has failed and refused to refer -- to register and ref er 

22 Lucas under its referral system, pursuant to a May, 

23 1994 -- May, 1994 decision made by the Respondent. 

24 JUDGE STEVENSON: So, that still leaves "exclusive" or 

25 "non-exclusive" to be litigated? 
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1 

2 

3 

MR. ROSENFELD: That's right. 

JUDGE STEVENSON: All right. So stipulated? 

MR. ALBRIGHT: I'll add to that, yes, by stipulating. 

4 And we also discussed this by so stipulating, this 

5 stipulation will not foreclose the General Counsel or the 

15 

6 Respondent from presenting any evidence with respect to that 

7 decision. 

8 

9 

JUDGE STEVENSON: All right. You agree with that? 

MR. ROSENFELD: Yes, subject to the next amendment to 

10 the answer, which is that we are amending the answer to 

11 allege a lO(b) defense, that the claim is barred by section 

12 10 (b) . 

13 JUDGE STEVENSON: Does the lO(b) go only to the 

14 amendment or to the other allegations? 

15 

16 

MR. ROSENFELD: The entire complaint. 

JUDGE STEVENSON: All right. Any objection to the 

17 10 -- which is an affirmative defense, any objection to the 

18 lO(b) affirmative defense? 

19 MR. ALBRIGHT: No. I'm not going to object to their 

20 amendment of the answer. No. 

21 JUDGE STEVENSON: No? 

22 MR. ALBRIGHT: Now, there was one other thing that was 

23 discussed besides 6(a), and that was also 6(b), which is 

24 with the same changes, 

25 "Since on or about March 22nd, 1995, 
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1 and continuing thereafter, 

2 Respondent -- " 

3 and so on and so forth, as per the complaint. And I'm 

4 moving to amend the complaint 6(b) in that regard, as well. 

5 JUDGE STEVENSON: Just as to the. date, in other words, 

6 right? 

7 MR. ALBRIGHT: Yes. 

8 

9 

JUDGE STEVENSON: Well, what's the new date? 

MR. ALBRIGHT: Since on or about March 22nd, 1995, 

10 which is in the complaint, and continuing thereafter. 

11 MR. ROSENFELD: I have no objection to amend, but I 

12 won't agree -- I can't stipulate we have continued to refuse 

13 to refer him to AVW, since, as I understand the facts, the 

14 claim is that we refused to refer him to one job for AVW. 

15 But I will agree that It may not make a difference 

16 now, because the facts as they are, and will amount -- are 

17 that we have failed and refused to refer Mr. Lucas to any 

18 job since May 19, 1994. 

19 JUDGE STEVENSON: And your evidence is going to show 

20 that it was only a single job, you mean? 

21 MR. ROSENFELD: Well, your Honor, you know, you've 

22 been involved in these conference calls. 

23 But the evidence will show -- I think General 

24 Counsel intends to prove that there was -- that AVW 

25 attempted to call Mr. Lucas to a job in March of 1995, and 
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17 

I that he was not dispatched to that job. 

2 But I want to make it clear, because there's no -- our 

3 position has been clear from the beginning, that since May 

4 19th of 1994, we have failed and refused to refer Mr. Lucas 

5 to any job. That's a decision he knew about in May of 1994 

6 and, as your Honor knows, was the subject of an unfair labor 

7 practice at that time. So, having admitted to you on the 

8 record, and stated clearly on the record that we have failed 

9 and refused to refer him since May of 1994, that 

10 our -- obviously encompasses any subsequent call to any job. 

11 JUDGE STEVENSON: This wasn-' t developed by Mr. Sokol, 

12 but perhaps because I didn't inquire of him as I'm going to 

13 inquire of you. 

14 Is it your position that this prior decision of the 

15 regional director not to issue a complaint, as I understand 

16 it, is a res judicata, is a collateral estoppel of some kind 

17 of a legal defense to this particular complaint here? 

18 MR. ROSENFELD: Well, it becomes collateral estoppel 

19 by operation of lO(b), if I may address that, your Honor. 

20 Having dismissed Mr. Lucas's initial charge, Mr. Lucas could 

21 have re-filed the charge within the 10 day period and ask 

22 the General Counsel to reconsider his decision not to issue 

23 a complaint. 

24 In other words, I've done this where General Counsel 

25 will dismiss a charge that I filed. I won't appeal it, and 
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1 then I'll re-file the charge. And I don't think the 

2 dismissal -- I'm being very clear about this, I don't 

3 believe the dismissal acts as res judicata or collateral 

4 estoppel. 

5 And the courts have ruled on a number of cases that 

6 dismissals by the regional off ice of a charge that is 

7 technically a refusal to issue complaint, because that's 

8 what it's called, that those refusals to issue complaint are 

9 not res judicata or collateral estoppel in any sense, 

10 because it's only an administrative determination -- not 

11 done it's done without a hearing. 

12 However, it becomes collateral estoppel, res judicata, 

13 by effect of 10 (b), because nothing was, done subsequent to 

14 that hearing to challenge the May 19, 1994 decision to 

15 refuse to refer him. 

16 So, obviously, what I'm getting to in this case is 
• 

17 having raised the issue in May of 1994, the reason the 

18 office having considered and dismissed the charge and 

19 refused to issue a complaint in March of 1995, which is more 

20 than six months after that, the issue raised again. It 

21 would have been no different, your Honor, than an employer 

22 firing Mr. Lucas for union activity. He filed a 

23 charge -- dismissed by the region. There was no way, under 

24 any theory, one can re-raise that more than six months 

25 later. It's barred, period. There's no continuing 
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1 violation period. So, that's our case. 

2 JUDGE STEVENSON: Does it make a difference in your 

3 argument, as to whether Mr. Lucas appealed that dismissal in 

4 1994? Does that have any relevance to this case? 

5 MR. ROSENFELD: Had the appeal -- the decision of the 

6 Office of Appeals -- I don't believe that has any relevance 

7 or makes any difference -- affect one way or the other, 

8 because it all operates based on -- you -- the regional 

9 office could refuse to issue a complaint. You could appeal 

10 it to the Office of Appeals and have them turn you down. 

11 And you're barred, as long as you don't file that new charge 

12 within 10 (b) . 

13 Now, there is one exception which' I think -- which 

14 doesn't apply here. And that is the exception of whether 

15 there's been fraudulent concealment. And there's the 

16 O'Neill case that talks about that, but we're not dealing 

17 with fraudulent concealment, because Mr. Lucas knew in May 

18 of '94 that we weren't going to refer him to any further 

19 jobs. That was a final decision. 

20 JUDGE STEVENSON: Well, I assume they're going to 

21 argue some kind of a continuing violation theory of some 

22 sort, or that Mr. Lucas didn't know that there was this 

23 blanket policy that was going to be in effect from here on 

24 into infinity. They might argue that Mr. Lucas only was 

25 aware of that single failure to refer. I don't know if they 
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1 can -- They don't need me to speculate on how they're going 

2 to respond. 

3 MR. ROSENFELD: It's a little hard for them to make 

4 that argument, but they could --

5 Just so you understand our case, that doesn't mean 

6 that we don't have evidence, but that's our case. 

7 J1JDGE STEVENSON: Right. Okay. Any response right 

8 now, if any is necessary? 

9 

10 

11 

12 

MR. ALBRIGHT: No. The charge is not lO(b). 

J1JDGE STEVENSON: What's that? 

MR. ALBRIGHT: The charge is not lO(b). 

J1JDGE STEVENSON: Okay. I don't need to rule on 

13 anything right now, as far as 

20 

14 MR. ROSENFELD: Your Honor, because I don't want there 

15 to be any misunderstanding, accused of sandbagging, although 

16 that's exactly what I suppose I'm doing here, there's also 

17 a Lotus sweets problem in this case, and that is because the 

18 initial charge alleges that we failed and refused to refer 

19 him, and doesn't name an employer. There's been no amended 

'20 charge filed within lO(b), period. And Lotus Sweets, 

21 Nichols Bakery, I think that they're barred from alleging 

22 the failure to refer, specifically to AVW. But that's an 

23 issue to be argued, but there's that Lotus Sweets problem 

24 here, having had Lotus Sweets argued by employers. It's my 

25 turn to argue on behalf of Respondent union. 
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1 JUDGE STEVENSON: I don't think that argument is as 

2 strong, if -- as the other argument. As I've said to many 

3 an employer who has raised it, as well. Anyway, that will 

4 remain to be seen. I haven't reached any decision on any 

5 issue in that case in this case. 

6 Are we ready then, to begin the case? And I always 

7 actually begin by asking both sides if they have any 

8 preliminary matters to take up. We've already covered a 

9 number of them, including the admission of the formal 

10 documents. 

11 

12 

Any other preliminary matters, Mr. Albright? 

MR. ALBRIGHT: I don't know whether you had ruled 

13 specifically on my motion to amend 6(b). 

14 JUDGE STEVENSON: If I haven't, I grant that motion. 

15 MR. ALBRIGHT: Okay. And as well, I'm assuming you 

16 are denying, in its entirety, my motion in limine? 

21 

17 JUDGE STEVENSON: No. I'm taking it under advisement. 

18 I'm deferring any ruling. 

19 Any other preliminary matters? 

20 MR. ALBRIGHT: The only other preliminary matter, and 

21 that was something that we discussed off the record, is a 

22 subpoena issue now. And I've gotten a variety of documents 

23 from fax -- by fax yesterday. And I can say that the bulk 

24 of the subpoena does not -- I have not received documents in 

25 response to the bulk of the subpoena. I haven't seen a 
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1 motion to quash, and maybe that's coming, but if not, I want 

2 my -- I would like my subpoena documents. And 

3 JUDGE STEVENSON: All right. This is the first I hear 

4 about any problem with that. 

5 Mr. Rosenfeld, in our first conference call in this 

6 case, the issue of responding to a subpoena was raised with 

7 Mr. Sokol. And I'll try to quote myself as well as I can. 

8 I said that once I get down there, I don't want to be 

9 delayed. I want the Respondent to provide the documents in 

10 enough time where the General Counsel not only has 

11 everything within the scope of the subpoena, but also he has 

12 had time to review those. And Mr. Sokol responded something 

13 along the line, 11 I know the way to game, is played. You 

14 don't have to go through it. There is no problem. He'll 

15 get his documents, 11 something along that line. So, I can't 

16 blame you for this, since you're coming in as a replacement. 

17 Do you know what the problem is with the documents? 

18 MR. ROSENFELD: The first I learned_of the subpoena 

19 was when my client handed me what was faxed to him 

20 yesterday, which was the first time he saw it. 

21 The subpoena was addressed to Dennis Kist and/or 

22 current custodian of records. He showed it to me this 

23 morning. I don't even see the subpoena in my file, so I was 

24 unaware that there was even a subpoena outstanding. I 

25 haven't looked at it carefully. I do know from glancing at 
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1 it that some of the documents have already been provided. I 

2 do know that in terms of a file regarding Mr. Lucas, the 

3 Respondent believes that Mr. Lucas came into the union hall 

4 and stole the file. So, we don't have the file. We think 

5 Mr. Lucas has it. But in terms of the other documents, I'll 

6 have to look through this and see what we may have that may 

7 be covered by this. I don't know that we do have the other 

8 documents. 

9 JUDGE STEVENSON: When did you serve that subpoena 

10 duces tecum? 

MR. ALBRIGHT: It was served on February 22nd. 11 

12 MR. ROSENFELD: It wasn't served. All we know is that 

13 something was faxed. The most we know what I understand 

14 to be the fact is that something was faxed to the off ice of 

15 Local 720 addressed to Dennis Kist. And Mr. Kist isn't 

16 there at this point. He's got his own office. 

17 JUDGE STEVENSON: Is this not Mr. Kist who's sitting 

18 next to you? 

19 

20 

21 

22 

23 

24 

25 

MR. ROSENFELD: Mr. Kist is here, yes. 

MR. ALBRIGHT: Well, I faxed a copy of the subpoena. 

It was obvious from Mr. Sokol's comments that he had seen 

it. I faxed a courtesy copy to him, as well, on 

MR. ROSENFELD: I'm not disputing this -- I 

understand - - I didn't see it. I apologize for that. I 

apologize for the switch here, but Dennis Kist didn't see it 
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1 until late yesterday sometime, and that's where we are. I 

2 think we need to go forward. If there's something 

3 additional that counsel needs, we'll do what we can. We 

4 have produced what we have on Mr. Lucas, because we had 

5 copies of some of the material because of the prior board 

6 charge. We don't have the originals because Mr. Lucas was 

7 in the -- and the file disappeared. 

8 MR. ALBRIGHT: I guess I'll -- I want to state this 

9 for the record, too. I mean, I -- along with the faxed 

10 documents yesterday from Mr. Sokol was also a letter from 

24 

.11 Mr. Sokol where he says, "Faxed hereafter are documents we 

12 have available in the office at this time. Dennis Kist is 

13 still gathering documents in Las Vegas,,so there may be some 

14 additional documents delivered on Thursday." And I've been 

15 told there are no additional documents. That was one of our 

16 conversations. And I'm looking at a variety of documents as 

17 requested that haven't been produced, lots of them, nothing 

18 on the referrals, no collective bargaining agreements, 

19 nothing on dispatch logs. That's just a -- That's just the 

20 beginning. 

21 JUDGE STEVENSON: All right. I made my decision clear 

22 to Mr. Sokol. He's not here for me to query. I don't want 

23 to take the time to go over it with Mr. Rosenfeld because of 

24 the last minute switch here. You're clearly -- If the 

25 matters are as you represent them to be, and they appear to 
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1 be, your prejudice -- what do you want to do? What's your 

2 motion? 

3 MR. ALBRIGHT: Well, I'll place the subpoena in 

4 evidence and move that it be enforced in all respects. 

5 JUDGE STEVENSON: Okay. Well, let's mark it as an 

6 exhibit. All right. This is General Counsel Exhibit 2. 

7 (The document referred to was marked for identification as 

8 General Counsel Exhibit 2.) 

9 MR. ALBRIGHT: Yes. It's General Counsel Exhibit 2. 

10 JUDGE STEVENSON: Mr. Albright, would you do me a 

11 favor and move that microphone a little -- not the court 

12 reporter one, but the courtroom microphone a little closer 

13 to yourself? And see if you could speak into it a little 

14 better. 

15 MR. ALBRIGHT: Okay. I didn't realize we were being 

16 amplified. 

17 JUDGE STEVENSON: All right. Any -- You're offering 

18 General Counsel Exhibit 2 into evidence? 

19 

20 

MR. ALBRIGHT: Yes. 

JUDGE STEVENSON: Any objection to General Counsel 

21 Exhibit 2? 

22 MR. ROSENFELD: Yes, your Honor, because there's no 

23 proof of service attached to it. 

24 I don't want to be -- Dennis Kist learned of the 

25 subpoena yesterday, because it was faxed to him. I don't 

25 
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I believe it was properly served on the Respondent, and absent 

2 a proof of service, it shouldn't be admitted. 

3 JUDGE STEVENSON: Well, all they'd have to do would be 

4 to call Mr. Kist, which they may be intending to do anyway, 

5 as the custodian of documents, and go through this whole 

6 thing with him. 

7 The question is, did he talk with Mr. Sokol? I don't 

8 want to get into attorney/client privilege, but only as to 

9 whether this document was outstanding --

10 MR. ROSENFELD: Your Honor, I don't want to cause a 

11 problem here. I'm not interested in having the subpoena 

12 enforced, and I don't want to misrepresent. I understand 

13 that Mr. Kist, who is not the custodian.; of records, was 

14 aware that a subpoena was being served, because he was told 

15 that by Mr. Sokol, because Mr. Sokol was aware of it from a 

16 conversation with Mr. Albright. 

17 Now, he may have seen the letter and a subpoena. I 

18 don't know if it's not in my file. So, I'm not saying he 

19 didn't see it, but Mr. Kist was aware there was a subpoena 

20 that was going to be served. It was not served on Mr. Kist, 

21 so he didn't do anything about it, because I believe, and 

22 Mr. Albright is free to ask him, that he was waiting to get 

23 the subpoena to do something. But I will cooperate. We'll 

24 provide what we have. If he wants the collective bargaining 

25 agreements, we've got them. We have, I think, given him all 
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1 we have, in terms of what's what, of Mr. Lucas's file, in 

2 terms of other material relating to other dispatches based 

3 on our stipulation, which was Mr. Lucas was not referred 

4 because of a May, 1994 decision. What happens after 

5 that becomes irrelevant. 

6 JUDGE STEVENSON: All right. Are you in a 

27 

7 position -- You have received some documents, is that right, 

8 Mr. Albright? 

9 MR. ALBRIGHT: Yes. 

10 JUDGE STEVENSON: Can you tell us, specifically, what 

11 you contend they have and have not provided? 

12 MR. ALBRIGHT: Yes, I can. I want to respond very 

13 briefly about placing it in as an exhibit if I need to. 

14 Mr. Rosenfeld just said that Mr. Kist is not the 

15 custodian of the records. I asked in my letter to Mr. 

16 Sokol, because I subpoenaed Mr. Kist, as well, separately, 

17 but I asked that if the custodian of the records is 

18 different than Mr. Kist, to please have him present today, 

19 as well. That -- I'm not saying that because it's going to 

20 prevent me from going forward, but that may, when I call Mr. 

21 Kist, we'll see, I suppose, how far I can get. But enough 

22 said about that, I guess. 

23 I can tell you that I haven't gotten anything in 

24 response to paragraph one. 

25 MR. ROSENFELD: I don't think we need to go through 
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1 it, your Honor. Mr. Kist is here if he wants to call Mr. 

2 Albright said he was going to call him as a witness. Let's 

3 get on with the case. 

4 JUDGE STEVENSON: Well, he can get on with the case in 

5 any way he chooses. If he's -- .If he says that his subpoena 

6 duces tecum hasn't been complied with and, therefore, he's 

7 not in a position to go forward, I -- that he can tell me 

8 how he wants to proceed, and I'll consider it. 

9 MR. ALBRIGHT: I want to proceed first by going 

10 through the documents that I haven't received. And I have 

11 asked that your Honor enforce or -- enforce the subpoena, 

12 and order them to produce the documents. 

13 JUDGE STEVENSON: Well, their conJ:ention is you 

14 haven't proven proper service. What do you have to say 

15 about that? 

16 MR. ALBRIGHT: I haven't seen the actual green card in 

17 the office, and it's probably back there. I looked for it, 

18 but I haven't seen it yet. Where it is in the mix, I'll be 

19 glad to offer it as an exhibit just as soon as I can locate 

20 it within the office. 

21 JUDGE STEVENSON: Okay .. Well, we're going to be at 

22 some logistical disadvantage here, because we're about three 

23 blocks away from the depository of the office records. 

24 Is there -- Is there something we could do right now 

25 so that we can move ahead with our case? 
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1 You represent you've seen the green service card, and 

2 that you know it exists? 

3 MR. ALBRIGHT: No. I have not seen it. That's what I 

4 was saying. I have not seen the green card on service come 

5 back. Based upon just what Mr. Rosenfeld said, though, I'm 

6 not -- I don't hear that they're saying they didn't get the 

7 subpoena. 

8 HEARING OFFICER STEVENSON: Well, they admit getting 

9 it. It's a question whether they got it when you said they 

10 got it. There's no question they got it yesterday. 

11 MR. ALBRIGHT: Okay. And well, the service under the 

12 board rules is the day that we send it out. The subpoena is 

13 dated February 22nd. And of course, it, takes some time for 

14 the green card to come back, and they got it. So, I think 

15 we do have service. And based upon the letter from Mr. 

16 Sokol, I think it's clear that Mr. Kist saw it and was 

17 gathering documents. 

18 JUDGE STEVENSON: There's no letter from Mr. Sokol 

19 before me. So, I don't 

20 MR. ALBRIGHT: I'll be glad to put it in evidence. 

21 Mark that as three. I don't have a copy of it. 

22 (The document referred to was marked for identification as 

23 General Counsel Exhibit 3.) 

24 

25 

MR. ALBRIGHT: I'll show it to your Honor -

JUDGE STEVENSON: Okay. Here's your letter back. 
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1 MR. ALBRIGHT: And I would ask for leave to make 

2 copies. 

JUDGE STEVENSON: Motion granted. 3 

4 

5 

MR. ALBRIGHT: And I'd move for admission of GC-3. 

JUDGE STEVENSON: All right. Any objection to General 

6 Counsel Exhibit 3? 

7 

8 

MR. ROSENFELD: None. 

JUDGE STEVENSON: All right. General Counsel 

9 Exhibit -- I'm going to admit the subpoena duces tecum. 

10 That seems to -- the problem of service. 

11 And I'm going to also order compliance with the 

12 subpoena duces tecum. 

13 So, I ask you, Mr. Rosenfeld, if ~ither you or Mr. 

14 Kist -- to call back to somebody, some secretary or whoever, 

15 at the office, and ask them to start gathering that which 

16 has not been produced up to now? 

17 (The documents referred to having been previously marked for 

18 identification as General Counsel Exhibit Nos. 2 and 3, were 

19 received in evidence.) 

20 MR. ROSENFELD: Your Honor, our time to file a motion 

21 to quash has not expired yet, depending on when they prove 

22 service. I'm not -- This document, as the best I understand 

23 it, was faxed. That is, the subpoena was faxed to the 

24 Local. That's not service. And I've -- All I'm saying is 

25 that Dennis Kist, who is not the custodian of records and 
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1 not an officer of the Local was, during a large part 

2 of -- relevant period of this case, became aware of this 

3 subpoena yesterday when it was faxed to his offices. Now, 

4 all I'm saying is that we do know that initially it was, we 

5 believe, and I'm pretty -- think I can demonstrate right now 

6 that it was faxed on the 22nd. But that's not service. And 

7 they have to prove service, and then I have five days from 

8 service to file a motion to quash before your Honor says I 

9 have to comply that the Respondent has to comply with the 

10 subpoena. 

11 I'm prepared to try this case. I think all the 

12 relevant records are probably available, the ones that we 

13 have, with the exception, perhaps, of sqme dispatch records 

14 that relate to other people. And that, we may be able to 

15 get. I'm making that -- I would like to get the case done. 

16 But if Mr. Albright wants to prove service and then 

17 have someone go to court -- come back to this Court and ask 

18 some federal judge to enforce the subpoena, that's his 

19 choice. 

20 JUDGE STEVENSON: And what response, if any, do you 

21 have? 

22 MR. ALBRIGHT: Well, here's my response. Service under 

23 the board rules is February 22nd, when we mailed it out 

24 certified. The only thing I don't have, and I've made that 

25 representation, I haven't seen the green card back yet. I 
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1 will get it and place it in evidence. 

2 The letter, GC Exhibit 3, is surely indicative that 

3 the Respondent has received the subpoena. And I think we've 

4 proved service. And I'm asking again that the subpoena be 

5 enforced. 

6 JUDGE STEVENSON: All right. I'm going to also 

7 reiterate at this point our first conference call in which 

8 the subject of production of documents came up. And was 

9 that -- That call was on Friday, is _that right? 

10 

11 

12 

13 

MR. ALBRIGHT: Friday the --

JUDGE STEVENSON: What was the date of Friday? 

MR. ALBRIGHT: 23rd, I believe. 

JUDGE STEVENSON: All right. Whether Mr. Sokol or Mr. 

14 Kist actually had possession, they must have had it, because 

15 Mr. Sokol was familiar with the subpoena. He assured me 

16 that the documents would be produced, and they would be 

17 produced sufficiently in advance of the hearing, that there 

18 would be no delay. 

19 So, again, I am not going to defer any ruling on 

20 enforcement on the grounds that some time to file a motion 

21 to modify or quash has not expired. I don't need to decide 

22 whether such a time period is still open, such a time 

23 window. 

24 I'm ordering -- We're here now. We covered the matter 

25 of production of documents last Friday, and there was never 
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1 any claim that the Respondent was not going to produce the 

2 documents. I order production of the documents, enforcement 

3 of the subpoena. 

4 Okay. So, I made such a ruling. Now we're back, 

5 really, to you, Mr. Albright. How do you want to proceed? 

6 MR. ALBRIGHT: Well, there's a few preliminary 

7 matters, I think, still. First of all, move to sequester 

8 the witnesses. 

9 JUDGE STEVENSON: All right. Is this person here a 

10 witness? Does anybody know? 

11 

12 

13 

14 

15 

16 

MR. ROSENFELD: Your Honor 

MR. ALBRIGHT: Not that I recognize. 

MR. ROSENFELD: Not that I'm aware of. 

JUDGE STEVENSON: All right. 

Do you have anything to do with this case? 

MR. ROSENFELD: Your Honor, I know who he is. I don't 

17 think -- I prefer you not ask him -- he's not a witness. 

18 JUDGE STEVENSON: All right. Very well. Grant the 

19 motion to sequester witnesses. I normally have a statement 

20 I make about what it means. I'm going to forego that, 

21 because it doesn't look like there's anybody in the 

22 courtroom who's going to be a witness, other than Mr. Lucas 

23 here, and Mr. Kist. And the rule to sequester witnesses has 

24 an exception to it. Each side is entitled to an advisor. 

25 So, your advisor, Mr. Lucas, I assume? Is that right? 
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MR. ALBRIGHT: Yes. 1 

2 JUDGE STEVENSON: Your advisor Mr. Kist, I assume? Is 

3 t.hat right? 

4 MR. ROSENFELD: Yes. 

5 JUDGE STEVENSON: All right. I ask each side, because 

6 the rule will apply to both sides, try to police your 

7 witnesses. If somebody comes in here, try to be aware of 

8 who they are, and if it's going to be a witness, ask them to 

9 go elsewhere. Granted. 

10 MR. ALBRIGHT: And I just want to note I've been 

11 advised that the person in the courtroom is the current 

12 president of Local 720. I am not planning on calling this 

13 individual, and I'm assuming that that means the Respondent 

14 is not, as well. 

15 JUDGE STEVENSON: All right. They said he's not a 

16 witness for them. So, if he's not for you, then he's not a 

17 witness for me, either. 

18 MR. ALBRIGHT: Can I have just a moment, your Honor? 

19 Leaving all that aside, at least as to the subpoena, 

20 and I will be calling Mr. Kist -- that, among other things. 

21 I do have a brief opening statement I'd like to make. 

22 JUDGE STEVENSON: I can't hear you, sir. 

23 MR. ALBRIGHT: I'm sorry. I do have a brief opening 

24 statement I'd like to make. 

25 JUDGE STEVENSON: Very well. 
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1 MR. ALBRIGHT: The charging party here is obviously 

2 Steve Lucas. Steve Lucas, at least until May of 1994, had 

3 been utilizing the Respondent's exclusive hiring hall since 

4 sometime around 1980. He has been referred exclusively by 

5 the union to a variety of jobs for a variety of employers. 

35 

6 The evidence will show, we believe, that the union has 

7 operated and operates an exclusive hiring hall, by contract 

8 and by practice. 

9 With that being the case, as we believe it will be, 

10 Respondent has a clear duty of fair representation owed to 

11 all users of its hiring hall, including Mr. Lucas. 

12 In March of 1995, after supplying the union -- after 

13 Mr. Lucas supplied the union with docum~nts from a 

14 psychologist and a further request for registration on the 

15 referral list, Steve Lucas was denied -- and there's 

16 obviously no doubt after the representations made in the 

17 stipulations -- that Mr. Lucas was denied registration and 

18 referral by this union on and in March of 1995 and 

19 continuing since that date. 

20 No reason was given to Mr. Lucas. No communication 

21 from the union was forthcoming in 1995. It was a stony 

22 silence from the union. 

23 Steve Lucas was not referred then or -- meaning then 

24 in March of 1995, or toward the end of March, 1995, even 

25 though Mr. Lucas was a name requested by AVW Audio Visual, 
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1 Inc., who was an employer with a contractual relationship, 

2 among other employers with the union. 

3 I might add, too, just for clarity of the record, I 

4 may refer to, instead of the International Alliance and the 

5 full name, I may be referring throughout the case and 

6 throughout the examination to the union as IATSE Local 720. 

7 The union had no -- The union had no statutory right 

8 or contractual right to refuse to ref er Steve Lucas to the 

36 

9 AVW job or any other job since his request to be placed back 

10 on the referral list in March of '95. 

11 Although the evidence will show that this is an 

12 exclusive hiring hall, even if this is a non-exclusive hall, 

13 Respondent is still not allowed to operate its hiring hall 

14 with impunity. 

15 Respondent must give notice to all registrants in both 

16 situations of any changes in the hiring hall procedure and 

17 cannot discriminate against hiring hall users because of 

18 their protected activity or non-membership in the union. 

19 Here, albeit in 1994, Mr. Lucas engaged in protected 

20 activity by complaining about the hiring hall procedure, and 

21 was, we believe, discriminated against because he was a non-

22 mernber'in the Respondent IATSE Local 720. 

23 Given the arbitrary and unfair treatment given to him 

24 in 1995, when he attempted to register, and the lack of any 

25 due process hearing concerning his exclusion in 1995, like 
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1 we believe a member would have received, Lucas has been 

2 branded by the union, and the union has arbitrarily and 

3 invidiously acted as Steve Lucas's judge, jury and 

37 

4 executioner. It is a role that is not theirs to play. And I 

5 made mention before that the contract language is clear that 

6 the employer is the sole judge of an employee's 

7 qualifications. 

8 The union's ban on Steve Lucas does not serve any 

9 legitimate business justification and related to the 

10 efficient operation of the hiring hall. The union has 

11 breached its duty of fair representation owed to Steve 

12 Lucas, and has otherwise acted in arbitrary, unfair and 

13 invidious manner by refusing and, in fact, there's no doubt 

14 about it, banning him entirely from the exclusive referral 

15 system. That's all I have. 

16 JUDGE STEVENSON: What is your evidence going to show 

17 was the protected activity that Mr. Lucas engaged in, for 

18 which he was being retaliated against? 

19 MR. ALBRIGHT: That will be evidence in l994. I mean, 

20 he was banned since May of '94. Just prior to that, 

21 complaining about how the referral system was run. 

22 JUDGE STEVENSON: In other words, making the charge 

23 with the board was the protected activity? 

24 MR. ALBRIGHT: Well, and complaining to the union 

25 about how the referral system was operated. I think that's 
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I clearly protected --

.2 JUDGE STEVENSON: And he made a -- Well, in other 

3 words, the union, according to the evidence, as I understand 

4 it, the union was doing to Mr. Lucas before and after May of 

5 1994, exactly the same, is that right? 

6 Were they doing anything differently to Mr. Lucas 

7 after May of 1994 than they did before May of '94? 

8 MR. ALBRIGHT: Well, they referred him through about 

9 May 6th of '94. 

10 JUDGE STEVENSON: All right. Then they stopped, and 

11 then he filed a charge, right? 

12 MR. ALBRIGHT: Uh-huh. 

13 JUDGE STEVENSON: And then from the time that they 

14 filed a charge and the charge was dismissed, then they 

15 continued to not refer him out? 

16 MR. ALBRIGHT: Not to refer him. And I've alluded and 

17 told you that there -- the other evidence of his attempts to 

18 get back into the referral system. That is the basis of 

·19 this complaint. 

20 JUDGE STEVENSON: Mr. Rosenfeld, do you have any 

21 preliminary matters, including any opening statement you 

22 wish to give? 

23 MR. ROSENFELD: Yes, your Honor. I'm not accused.of 

24 being shy -- something -- but I think you ought to dismiss 

25 the complaint now. And I'm going to make an opening 
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statement to explain why and go from there. And that is 

2 that what counsel for General Counsel has admitted to your 

3 Honor is that since May 6th, 1994, the Respondent has failed 

4 and refused to refer Mr. Lucas -- whether it's exclusive or 

5 not. 

6 We concede we have. And we will state, once again, 

7 that we have failed to refer Mr. Lucas to any job since May 

8 6th, 1994. 

9 What counsel for General Counsel has admitted -- that 

10 Mr. Lucas filed a charge over that. He was well-aware of 

II that refusal in May of 1994, and has conceded -- the General 

12 Counsel investigated that charge and refused to issue a 

13 complaint dismiss the charge. 

14 And he has now conceded that Mr. Lucas attempted to be 

15 referred -- his words were "get back into the system" in 

16 March of 1995, which is the subject of this complaint. But 

17 he's also conceded that nothing has happened since May of 

18 1994 to change the circumstances one bit. 

19 JUDGE STEVENSON: Well, may I interrupt you for a 

20 minute? He didn't say it when I asked him, but he said it 

21 earlier, and that is this letter from a psychologist which 

22 may or may not change anything here in this case. I don't 

23 know what 

24 MR. ROSENFELD: I'm aware of -- He didn't make an 

25 opening statement. He didn't represent that anything. has 
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1 changed, although he may have made that comment -- one of 

2 the formal conversations -- but he didn't make it in his 

3 opening statement. And therefore, it's clear -- I think the 

4 facts are clear, just so the timeline is on the record, his 

5 last referral was about May 6th, 1994. And since May 6th, 

6 1994, the Respondent has refused to refer him. 

7 Now, let's assume -- Let's assume we refused to refer 

8 Mr. Lucas because somehow a complaint about the operation of 

9 the hiring hall in March or April or May of 1996 -- of 1994. 

10 And let's assume he never even filed a c'harge with the 

11 regional - -

12 But he knew since May of 1994 that we weren't 

13 referring him because of his alleged concerted protected 

14 activities, section seven activity. 

15 It is clearly time-barred -- lO(b), because we took 

16 the action in May of '94 -- barred from hiring at all, and 

17 he was aware of it. That bar was then -- no suggestion it 

18 was anything but -- and I -- it seems to me it's absolutely 

19 no different than if an employer says to Steve Lucas, 

20 "You' re fired because you filed a grievance." And then 

21 later on, he goes back and applies to that employer. The 

22 ·employer says, "You were fired once. We're not re-hiring 

23 you." 

24 And the problem is in this case is that the region 

25 concluded that that ban was legitimate. That was tested. 
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1 And having tested it once, he can't now outside -- come back 

2 and somehow challenge that ban which said, "You're not to be 

3 referred on a non-hiring -- " 

4 It seems to be based upon what you have in front of 

5 you -- your Honor dismissed a complaint because, frankly, we 

6 have no other evidence to add to this case, other than if 

7 your Honor decides that you're going to allow the General 

8 Counsel to challenge the legitimacy of the ban in 1994, 

9 which I don't see how -- can do -- then we may well put on 

10 evidence to explain why he was banned from 

11 And before you think -- the. record suggests Mr. Lucas 

12 was banned from the hall because somehow he complained about 

13 the operation -- Mr. Lucas was banned from the use of the 

14 hall because for a period of years, he was fired by a number 

15 of employers. Those employers then gave no re-hire letters 

16 stating -- engaged in misconduct. 

17 Mr. Lucas engaged in a number of other incidents that 

18 were outrageous, to say the least, in conduct directed 

19 towards management, towards other workers on the job, to 

20 customers. He did things that destroyed the very ability of 

21 the union to have -- an exclusive or non-exclusive hiring 

22 hall. 

23 I think your Honor is fully aware that it's the 

24 ability of the union to negotiate a hiring hall from any 

25 kind is that the employer believes the union will send 
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1 competent and qualified people. And if we're in the 

2 position of referring someone who, every place he goes he 

3 threatens somebody, he molests somebody, he gets fired for 

4 other misconduct, then the employer is going to say to the 

5 union, "All you're doing is referring these turkeys to us, 

6 and worse, in Mr. Lucas's case." We can't -- The next time 

7 negotiations come around, the employer says, "We're not 

8 going to call your people. We're not going to use your 

9 referral system, because we get people like Steve Lucas, who 

10 cause trouble on the job." 

11 And so, I think it's quite clear, your Honor's heard 

12 enough -- case to understand how important it is to a union 

13 to be able to tell the employer the people we refer are 

14 competent and qualified and will be good workers. And it's 

15 not that we were the sole judge and jury here. The fact is, 

16 in May of 1994, after having this mountain of evidence 

17 before the union, the union said, "Mr. Lucas, enough is 

18 enough. You've caused too many problems. You're not going 

19 to use our hiring hall." But that doesn't preclude going 

20 out and getting work elsewhere. That's his choice. 

21 So, the bottom line -- I think your Honor is aware of 

22 some of these allegations. And the fact is that the motion 

23 that General Counsel made in limine, which is now part of 

24 the record, which I asked to be made by the record, reflects 

25 a number of these problems, not all of them, but many of 
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1 them. And that's why in May of 1994, after Steve Lucas 

2 filed his complaint· with the region, the region got all the 

3 evidence, looked at it and said to the Respondent, "What 

4 you've done is wholly within your duty of fair 

5 representation. You have a duty of fair 

6 representation -- not only do we have to represent Steve 
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7 Lucas, but we have to represent all the other 100 members of 

8 this union. And we can't allow one person like Steve Lucas 

9 who threatens other members and non-members, threatens 

10 management, gets fired for all sorts of misconduct, to 

11 destroy what other -- hundreds of other workers have built 

12 up." And that's what this case is about, and that's why I'm 

13 making a statement. 

14 But I ask your Honor to dismiss the complaint based on 

15 10 (b) , now. 

16 JUDGE STEVENSON: Let me ask you a couple of 

17 questions. Am I correct that at one point after May of '94, 

18 an employer requested Mr. Lucas by name? Is that correct? 

19 MR. ROSENFELD: We -- Yes. I think the evidence will 

20 show that in March of 1995, an employer -- I think it's 

21 going to come out, inadvertently -- I think the evidence now 

22 is, had they know about what had occurred before, they would 

23 not have requested --

24 JUDGE STEVENSON: Well, I I don't know about that. 

25 MR. ROSENFELD: I believe I believe the evidence 
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1 will show that they -- they didn't -- that they sent a list 

2 to the Local -- or requested a list of people because they 

3 a1legedly used -- they thought they had used him in the 
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4 past. They were unaware of this intervening event. So that 

5 I think had this become an issue at that time, there 

6 was -- had to really have been some 

7 communication -- request --

8 JUDGE STEVENSON: The other question I have is, will 

9 the evidence show that the union sent a letter, sent a 

10 notice, sent some sort.of communication to Mr. Lucas saying 

11 that "We will, under no circumstances, ever refer you from 

12 this hiring hall to any employer?" Was such a notice ever 

13 given? 

14 MR. ROSENFELD: There was no piece of paper. He was 

15 told in May of '94 that he couldn't use the hiring hall, and 

16 in fact, he then filed a charge with the region, case 28-

17 CB4137, which stated that the last six months of 

18 continuing -- to date, the above named labor organization 

19 has refused to -- represent Lucas. And then it goes on in 

20 the next sentence to say that, 

21 

22 

23 

"On or about May 6th, the above-named 

labor organization refused to dispatch 

Steve Lucas." 

24 And then as the region investigated this, the region 

25 sent him a dismissal letter -- the charge alleges that the 
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1 union refused to dispatch you on May 6th. 

2 "The investigation disclosed the union 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

has decided that it will no longer 

permit you to be dispatched. The 

investigation established that the 

union took this action because of 

complaints -- union agents, other 

registrants, and employers regarding 

your behavior at the union hall while 

employed by -- employers. The union, 

based upon these complaints, made a 

decision that it could no longer ref er 

you for employment and accordingly 

advised you that it would not be 

dispatching you for employment. There 

is no evidence the union's decision 

was made as a result of your lack of 

membership or for any reason other 

than the complaints received by the 

union regarding your behavior at the 

union hall and while employed. In 

this regard, there is no evidence that 

the union has refused to dispatch any 

other non-member. I am, therefore, 

refusing to issue a complaint in this 

45 

Case 2:11-cv-00524-LDG-DJA   Document 228   Filed 09/13/20   Page 48 of 250



manner. Very truly yours, Robert A. 

Jackson, acting -- director." 
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1 

2 

3 Now, I -- read that in the record for two reasons. It 

4 answers your question. He wasn't told by us, he was told by 

5 the federal government. 

6 And number two, when I -- request for fees and an 

7 equal access to justice act, that statement alone is going 

8 to get --

9 JUDGE STEVENSON: I don't know anything about that. 

10 The reason I asked the question about what the union may 

11 have done, rather than asking about what the regional 

12 director may have concluded in May of 1994 is that had the 

13 union sent a letter or a document of some sort, "From now on 

14 we will never refer you, no matter what," then it would seem 

15 to me the lD(b) argument would be unassailable. But to rely 

16 on what you've just relied on makes it much less certain 

17 when the lO(b) period would begin to run, I would think. 

18 But I think that there's an issue about the case. I don't 

19 think it's an open and shut case in any way. 

20 I will say that all of the hiring hall cases that I 

21 either have been personally involved in or can recall right 

22 off the top of my head, usually the person who is not 

23 referred is a dissonant. He's trying to organize against 

24 the incumbent officers, and it's a political thing. So, 

25 usually, there's a definite motive that could be shown that 
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1 will be part of the General Counsel's case. 

2 Now, in this case, based on what's said in the opening 

3 statements, the motive after May of '94 seems to be the same 

4 motive as before May of '94. That is that the employers 

5 were complaining. If that turns out to be the case, then I 

6 think the union could legitimately argue, and I'm just 

7 thinking off the top of my head here, so I hope nobody will 

8 say I'm making premature judgments, why should we, the 

9 union, go through some futile task of referring a person to 

10 a job where they're not -- where they're going to send them 

11 back? And that, he apparently is not a member of a 

12 dissident group trying to oust the incumbent officials. 

13 The motive which you assert seems•to be the same 

14 motive that was true in May of '96, where he filed the 

15 original charge. Anyway, those are my just preliminary 

16 thoughts. 

17 MR. ROSENFELD: I'm just going to state for the 

18 record, I assumed that Mr. Lucas would testify. And I 

19 will -- his affidavit -- your case. And I believe that that 

20 affidavit will say that he was well-aware Local 720 had made 

21 a decision he would not be referred. If that affidavit 

22 shows that, then you -- at that point may have to reconsider 

23 this lO(b) issue. And I will make it clear when I -- need 

24 to refresh me, because it isn't fair for them to have the 

25 affidavit which probably says that since the 
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1 dismissal -- that that was, in fact, an argument he was 

2 making to the region. It's not fair for them to force us to 

3 try a case when they have in front of them the facts that 

4 prove the lO(b) defense. And that's why -- was designed to 

5 prevent. If you're entitled to that affidavit, and if the 

6 affidavit not just says what you're suggesting, but then 

7 goes on to say, and Mr. Lucas says, 

8 

9 

10 

11 

12 

"And the reason I know that iS" because 

Mr. so-and-so, the president of the 

union, told me that, rather than his 

surmise or his guess or something." 

You have to have a notice -- you read the same 

13 cases I do. You've been at this awhilei I'm sure. I know, 

14 not I'm sure, I know you have, and you know what has to 

15 occur before the lO(b) period begins to run, so we all -- we 

16 all know what's necessary. 

17 Anyway, we all know where we all stand right now. I'm 

18 not going to dismiss the case at this point. 

19 MR. ALBRIGHT: I need to respond briefly. 

20 JUDGE STEVENSON: Well, okay. You are quick to 

21 take -- to read into things. And I want to disavow any 

22 premature decisions in this case, and I again -- I can't 

23 allow my normal talkative nature of verbalizing each side's 

24 position, because someone might say that I've reached a 

25 decision on something. So, I just want to say - -
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MR. ALBRIGHT: I was not going to respond to anything 

2 your Honor stated. 

3 JUDGE STEVENSON: Okay. Well, go ahead and make a 

4 brief 

5 MR. ALBRIGHT: Yes. First of all, based upon the 

6 representations of counsel, which are clearly binding on 

7 Respondent under Southern Maryland Hospital, I don't have a 

8 cite, but your Honor has just heard abundant evidence of 

9 shifting reasons. 

10 Second, also based on the representations of counsel, 

11 he just stated that Mr. Lucas did not get notice from the 

12 union. He got it from the region. And that's not lO(b). 

13 I also believe that in an exclusive hiring hall, and 

14 I've stated that, that evidence of invidious or unfair 

15 motivation need not be shown in an exclusive hiring hall 

16 case, and that's all I have to say. 

17 JUDGE STEVENSON: And there is ari issue here.whether 

18 it's an exclusive hiring hall or not. 

19 

20 

MR. ALBRIGHT: Yes. 

JUDGE STEVENSON: Okay. 

21 MR. ROSENFELD: Your Honor, I think we're prepared at 

22 this point to admit it's an exclusive -- arrangement. 

23 

24 

JUDGE STEVENSON: You're going to --

MR. ROSENFELD: And I won't think. I will admit it is 

25 an exclusive referral arrangement. 
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JUDGE STEVENSON: All right. So, you accept then now 

2 it's not an issue, is that right? 

3 MR. ALBRIGHT: And it has been at all times 

4 relevant --

5 JUDGE STEVENSON: Material -- At all times material to 

6 this case? 

7 

8 

MR. ROSENFELD: Yes, sir. 

JUDGE STEVENSON: All right. Exclusive hiring hall. 

9 That's something we don't need to litigate, then. 

10 

11 

12 

13 

MR. ROSENFELD: Okay. 

MR. ALBRIGHT: Well, that may shorten some things up. 

JUDGE STEVENSON: Are we ready for your first witness? 

MR. ALBRIGHT: Yes. However, in light of that 

14 admission, my first witness's questions may be pared down 

15 significantly. 

16 JUDGE STEVENSON: All right. Well, let's take --

17 

18 

MR. ALBRIGHT: -- who's going to be my first witness. 

JUDGE STEVENSON: Let's take a five minute recess at 

19 this point. 

20 (Whereupon, a brief recess was taken.) 

21 JUDGE STEVENSON: ·Back on the record. 

22 All right. Ready for your first witness? 

23 

24 11 

25 11 

MR. ALBRIGHT: General Counsel calls Dennis Kist. 
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1 Whereupon, 

2 DENNIS KIST 

3 was called as a witness herein and, after first having been 

4 duly sworn, was examined and testified as follows: 

5 DIRECT EXAMINATION 

6 Q BY MR. ALBRIGHT: Could you state your name, please, 

7 for the record? 

8 A 

9 Q 

10 A 

11 Q 

12 A 

13 Q 

14 

15 A 

16 Q 

17 A 

18 Q 

19 A 

20 Q 

21 A 

22 Q 

23 A 

24 Q 

25 A 

Dennis Kist. 

And what's your address, Mr. Kist? 

I'd rather not say. 

business address. 

3000 South Valley View Boulevard, Las Vegas, Nevada. 

Okay. Your business address is f>ine. 

You're currently employed? 

Yes. 

Who are you employed by? 

I'm self-employed. 

As an 

As an attorney. 

-- attorney? Correct? 

Yes. 

Licensed in the State of Nevada? 

Yes. 

You represent IATSE Local 720? 

Yes. 

51 
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1 Q Used to be president of Local 720? 

2 A Yes. 

3 Q. And when were you president of Local 720? 

4 A From October of 1981 through January of 1991, and also 

5 again from October of 1993 through October of 1995. 

6 Q To October of '95? 

7 A Yes. 

8 Q Okay. Now, in January of -- January to May of 1994, 

9 when you were president, Ray Matayas was the union's 

10 business representative, is that correct? 

11 A 

12 Q 

13 A 

14 Q 

Of 1994? 

Yes. 

Yes. 

And in that position, in Mr. Matayas's position as 

15 business representative, one of the job duties he had was to 

16 run the referral system? 

17 A 

18 Q 

19 A 

20 Q 

21 A 

22 Q 

23 A 

24 Q 

Yes. 

Handle grievances? 

Yes. 

Negotiate contracts? 

No. Not necessarily. 

Was he involved in negotiation of contracts? 

Oftentimes. 

In terms of his handling of grievances, I assume he 

25 was able to adjust grievances? 
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1 A Yes. 

2 Q File grievances? 

3 A Yes. 

4 Q Did he have any other duties as business 

5 representative, Mr. Kist? 

6 A His primary duty as business representative is to 

7 oversee the dispatch system and to enforce the contracts. 

8 Q Was that his only job? I mean, he was a full-time 

9 employee of IATSE Local 720? 

10 A Yeah. He was one of the three executive officers of 

11 the local. 

12 Q Okay. And in March of 1995 -- Well, let me back up 

13 just a moment. When did Mr. Matayas cease being the IATSE 

14 Local 720's business representative? 

15 A Officially, June of 1995. 

16 Q June of '95? 

17 A 

18 Q 

19 A 

20 Q 

Yes. He was suspended for a earlier period. 

Okay. And when was he first suspended? 

December of 1994. 

Okay. That suspension was, in part, related to his 

21 operation of the referral system? 

22 MR. ROSENFELD: Objection. It's irrelevant. 

23 JUDGE STEVENSON: Objection overruled. 

24 Q 

25 A 

BY MR. ALBRIGHT: Was it? 

In part. 
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1 Q The answer is "Yes?" 

2 A Yes, in part. 

3 Q Okay. Now, in March of 1995, the union employed 

4 dispatchers, is that correct? 

5 A Yes. 

6 Q And in March of 1995, was Jim Hanson a chief 

7 dispatcher? 

8 A What was the date? 

9 Q March of 1995. 

10 A I don't recall whether it was or wasn't. He was out 

11 on leave of absence during certain portions of that year, 

12 and I don't recall whether he was in or out during March. 
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13 Q Okay. Who else, if you can recall, who else in March 

14 of 1995 was employed by IATSE Local 720 as a dispatcher? 

15 A Michael Bialac, otherwise known as Mosha. 

16 Q Okay. Bialac, if you could spell that, please, for 

17 the record? 

18 A 

19 Q 

20 A 

21 Q 

22 A 

23 Q 

24 A 

25 Q 

B-I-A-L-A-C. 

Okay. 

Jack Trenkle. 

Uh-huh. 

Ray Rennenberg. 

Was it Rennenberg? 

Rennenberg. 

Okay. 

Case 2:11-cv-00524-LDG-DJA   Document 228   Filed 09/13/20   Page 57 of 250



55 

1 A And we've had a couple of temporary part-times that 

2 we've been training, and I don't recall exactly who was 

3 there at the time. 

4 Q Okay. The individuals, though, that you just 

5 mentioned, were they full-time dispatchers for IATSE Local 

6 720? 

7 A Yes. 

8 Q Okay. And as dispatchers, their sole responsibility 

9 was -- their referral was the operation of the referral 

10 system? 

11 A Yes. 

12 Q In March of 1995, and I wasn't sure if I got all the 

13 names, in March of 1995, was there a dispatcher that was 

14 employed with the first name of Ray? 

15 A There was a Ray Rennenberg. 

16 Q Rennenberg? 

17 A 

18 Q 

19 A 

Yes. 

And he was a full-time dispatcher in March of 1995? 

He went from temporary to full-time sometime, and I'm 

20 not sure what his status was at that time. I know he was 

21 employed then. 

22 Q Okay. Even if he was a temporary dispatcher, I mean, 

23 what does that mean, that he worked just a certain number of 

24 days per week as a temporary dispatcher? 

25 A Yeah. As we train dispatchers sometimes, they only 
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1 work 20 hours a week or something. And then if they go to 

2 full-time status, then they work 40 hours a week. 

3 Q 

4 was 

5 A 

6 Q 

But whether or not he was full-time or temporary, he 

employed in March of 1995 as a dispatcher? 

To the best of my recollection. 

Okay. If you could, I'd like you to briefly describe 

7 what the dispatcher's duties are. 

8 MR. ROSENFELD: Your Honor, I'm going to object. I 

9 mean, I think we've really stipulated to most of this case. 

10 And we agree the dispatcher dispatches, what every normal 
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11 dispatcher does. And we agree they're agents of the union. 

12 I don't think -- We've all seen the fact that we have failed 

13 and refused to ref er the charging party. 

14 MR. ALBRIGHT: Oh, well, with that stipulation, 

15 because they had denied Mr. Matayas and Ray, who we didn't 

16 know, last name unknown, I think we just found out his last 

17 name, and they had denied they were agents. With that 

18 understanding that they're stipulated agents of the union 

19 within the meaning of the act, that's fine. 

20 JUDGE STEVENSON: Okay. Any further questions? 

21 MR. ALBRIGHT: Yes. 

22 Q BY MR. ALBRIGHT: Now, in 1994, IATSE Local 720 had 

23 contracts with the Production Services Contractors of Las 

24 Vegas, is that correct? 

25 A In what year? 
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1 Q In 1994. 

2 A We had contracts with employers that used to belong to 

3 that association -- association no longer existed at that 

4 time. 

5 Q Okay. The Production Services Contractors Association 

6 of Las Vegas no longer existed in 1994? 

7 A No. But we -- But the union generally called all 

8 subcontractors PSCA contractors, just because that used to 

9 be what they were called. 

10 Q Okay. But you got me too letters of ascent from those 

11 individual employers, correct? 

12 A Yes. Absolutely. 

13 Q To be bound by the master agreement, which is the 

14 agreement with the Production Services Contractors 

15 Association, correct? 

16 A 

17 Q 

18 A 

19 

Absolutely. 

In 1994? 

Yes. 

MR. ROSENFELD: Your Honor, counsel has marked as an 

20 exhibit General Counsel Exhibit 4. He's marked out of that 

21 a referral and employment sections. And I have no objection 

22 if that document goes into evidence. It was agreement for 

23 the period September 14, 1990 through August 31, 1994. 

24 (The document referred to was marked for identification as 

25 General Counsel Exhibit 4.) 
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1 JUDGE STEVENSON: Are you offering General Counsel 

2 Exhibit 4? 

3 MR. ALBRIGHT: Yes. Offering GC-4 . 

. 4 JUDGE STEVENSON: That document will be admitted into 

5 evidence. 

6 (The document referred to having been previously marked for 

7 identification as General Counsel Exhibit No. 4, was 

8 received in evidence.) 

9 MR. ALBRIGHT: I'm also offering General Counsel 

10 Exhibit 5, which is a letter of ascent signed by AVW. 

11 (The document referred to was marked for identification as 

12 General Counsel Exhibit 5.) 

13 MR. ROSENFELD: That may go in, your Honor. 

14 Your Honor, counsel has handed me a letter dated 

15 October 30, 1995, from Dennis Kist to Kevin Efroymson. 

16 Attached to it is a letter of November 6th, 1995. Attached 

17 to that is a document entitled, "Memorandum of agreement 
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18 between Local 720 and AVW -- " that may go into evidence, GC 

19 Exhibit 6. 

20 (The document referred to was marked for identification as 

21 General Counsel Exhibit 6.) 

22 MR. ALBRIGHT: Offer GC Exhibit 5 and 6. 

23 JUDGE STEVENSON: General Counsel's Exhibit 5 and 6 

24 will be admitted into evidence. 

25 // 
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1 (The documents referred to having been previously marked for 

2 identification as General Counsel Exhibit Nos. 5 and 6, were 

3 received in evidence.) 

4 MR. ROSENFELD: Your Honor, counsel has handed me a 

5 document, GC Exhibit 7, which is a memorandum agreement 

6 between Local 720 and GES Exposition Services. 

7 I'll stipulate to the foundation of the document as 

8 being an agreement between Local 720 and GES Exposition 

9 Services. Other than that, I believe it's irrelevant. 

10 There's no allegation in the complaint about any conduct 

11 with respect to GES on any allegation -- by lO(b) 

12 under Lotus Sweets, in any case. 

13 (The document .referred to was marked for identification as 

14 General Counsel Exhibit 7.) 

15 JUDGE STEVENSON: How does General Counsel Exhibit 7 

16 work into your case? 

17 MR. ALBRIGHT: In light of our amendment that since on 

18 or about March, I think, 14th, and continuing thereafter, 

19 the Respondent has refused to refer Mr. Lucas under its now 

20 exclusive hiring system. And obviously, they had jobs with 

21 GES. 

22 JUDGE STEVENSON: Well, how many documents like GES to 

23 you expect to off er? 

24 MR. ALBRIGHT: That's the last one. 

25 JUDGE STEVENSON: All right. I'll admit General 
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1 Counsel Exhibit 7. 

2 (The document referred to having been previously marked for 

3 identification as General Counsel Exhibit No. 7, was 

4 received in evidence.) 
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5 Q BY MR. ALBRIGHT: Now, Mr. Kist, IATSE Local 720 had a 

6 collective bargaining relationship and had entered into 

7 other contracts, as well, with other employers besides the 

8 ones that we've mentioned, GES and AVW? 

9 A Yes. 

10 Q And was Bauer South -- Audio Video Inc. one of those 

11 companies? 

12 MR. ROSENFELD: Objection. It's irrelevant. 

13 JUDGE STEVENSON: Well, you want to give a date? 

14 Q BY MR. ALBRIGHT: In 1995. 

15 JUDGE STEVENSON: Objection overruled. 

16 THE WITNESS: I can't recall. 

17 Q BY MR. ALBRIGHT: Did Cinema Services of Las 

18 Vegas These all relate to the period of time 1995, Cinema 

19 Services of Las Vegas, Inc.? 

20 A We're in negotiations with Cinema Services over a new 

21 contract. 

You were then or you are now? 

23 A We were then, and we are now. 

24 Q You are now? Okay. So, there -- Was Cinema Services 

25 one of the -- used to be members of the multi-employer 
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1 association who split out and wants to negotiate its own 

2 contract? 

3 A Yes. 

4 Q Okay. But is the 1994 agreement still in effect with 

5 Cinema Services during the time that you're negotiating a 

6 contract? 

7 A 

8 Q 

9 A 

10 Q 

That was our position. 

But is it in effect? 

They haven't disclaimed it. 

Okay. Did you have, in 1995, contracts with Coast to 

11 Coast Video, Inc.? 

12 A 

13 Q 

No. 

Okay. Gebara Enterprises? 

14 A Yes. 

15 Q Greyhound -- Greyhound Exposition Services, Creative 

16 Services? 

17A Yes. 

18 Q Mediavision, Inc., doing business as Media Solutions? 

19 A We're in negotiations. There was some discussion as 
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20 to whether he was going to renew the contract or payroll his 

21 work through somebody else. 

22 Q 

23 A 

During 1995? 

Yes. 

24 Q Was the 1994 agreement, though, still in effect with 

25 that company? 
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1 A 

2 Q 

3 A 

4 Q 

5 refer 

6 1995? 

That would have been our position. 

During the pendency of negotiations? 

That would have been our position. 

Okay. Western Media -- Well, did you continue to 

employees to Mediavision throughout the period in 

7 A I don't believe he had requested any for some period 

8 of time. 

9 Q But had he requested them, would you have referred 

10 them? 

11 A 

12 Q 

13 A 

14 Q 

Yes. 

Okay. And Western Media Enterprises? 

No. 

No contract in 1995? 

15 A No. I don't think they're in existence any longer. 

16 Q Okay. I want to direct your attention to GC Exhibit 

17 4. 

18 A All right. 
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19 Q And in particular, directing your attention to section 

20 501 (c) . 

21 A 

22 Q 

Okay. 

Okay. The reference in 50l{c) to -- in the last 

23 sentence of that section dealing with "The registrants are 

24 eligible for job referrals," do you see that? 

25 A Yes. 
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Q Does "the registrants" mean all members and non-

2 members who are using the exclusive hiring hall? 

3 A Anyone that's registered for the hiring hall, yes. 

4 Q Including members and non-members? 

5 A Yes. 

6 MR. ROSENFELD: Objection, your Honor. 

7 The reason for this objection is that counsel 

8 stipulated when we started this, that Mr. Lucas was not 

9 referred pursuant to a May 1994 decision. He's now seeking 

10 to litigate and to, in fact, undermine that stipulation. 
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11 Now he's trying to say there may have been some other reason 

12 that Mr. Lucas wasn't referred in March of 1995. And having 

13 stipulated that the Respondent did not refer Mr. Lucas 

14 because of that May 1994 decision, he can't now seek to 

15 prove that there was some other reason. This is an 

16 important issue here, because it doesn't do the stipulation 

17 any good if we stipulate that there was a reason for doing 

18 something and he seeks then to prove that there was some 

19 other reason. 

20 I made it clear that he could litigate the basis of 

21 that decision, and I'm not put into evidence about what 

22 happened in May of 1994. But it seems to me he's foreclosed 

23 in putting on any evidence that goes beyond -- goes beyond 

24 that date. 

25 MR. ALBRIGHT: First of all, we also agreed that by 
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entering into the stipulation, that would not preclude any 

2 party from putting on any evidence concerning the decisions. 

3 Second of all, my question for Mr. Kist, and if I 

4 didn't make it perfectly clear, I'll make it clear, relates 

5 to 1995. 

6 MR. ROSENFELD: That's why it is objectionable. 

7 JUDGE STEVENSON: No. I think he understands that 

8 part of it. 

9 I don't -- The question is whether they're going to 

10 refer members and non-members equally? Is that the gist of 

11 your question? 

12 MR. ALBRIGHT: Well, yes. Whether or not those 

13 provisions in the contract applies to members and non-

14 members utilizing Respondent's exclusive hiring hall. 

15 JUDGE STEVENSON: I'll let him answer that. 

16 What's the answer? 

17 THE WITNESS: Yes. That's the way I understood the 

18 question. 

19 JUDGE STEVENSON: I think he even answered that 

20 before, right? 

21 MR. ALBRIGHT: Yes. The objection was pending. 

22 JUDGE STEVENSON: All right. Next question? 

23 Q BY MR. ALBRIGHT: The trustees of the Nevada Resort 

24 Association referred to in 50l(c), are those joint union 

25 management groups, Mr. Kist? 
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1 A Yes. 

2 Q And directing your attention to 50l(e), does the joint 

3 review committee approve all registrants? 

4 MR. ROSENFELD: Objection. It's irrelevant. No 

5 allegation in the complaint having to do with this. We 

6 stipulated that the reason for non-referral had to do with 

7 May 19, 1994. 

8 JUDGE STEVENSON: All right. I don't see how we need 

9 to get into this, because he's not a new, -- Mr. Lucas is not 

10 a new registrant to begin with, so what difference would it 

11 make? 

12 MR. ALBRIGHT: Well, he's attempting to register in 

13 May of '95. I think it's extremely relevant. 

14 JUDGE STEVENSON: As a new registrant? 

15 MR. ALBRIGHT: He's just attempting to register. I 

16 don't know whether he would be construed as a new registrant 

17 or not. 

18 • JUDGE STEVENSON: Well, let's find that out. And if 

19 he wouldn't be considered a new registrant, then we wouldn't 

20 need to cover that point. 

21 MR. ALBRIGHT: Okay. 

22 Q BY MR. ALBRIGHT: All right. You were aware of Mr. 

23 Lucas's attempts to register in May of '95? 

~A 

25 Q 

No. 

Pardon me? 
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1 A No. 

2 Q Nobody from the dispatch off ice told you that he was 

3 attempting to register? 

4 A He didn't attempt -- He did not attempt to register. 

5 Q Okay. You did receive the letter from Mr. Lucas from 

6 the psychologist? I'll get to that later on, too, but 

7 A Yes. 

8 Q Okay. And you did receive also, along with the letter 

9 from the psychologist, Mr. Lucas's letter asking to be 

10 placed on the referral register and listing a variety of job 

11 classifications? 

12 A It was our understanding he was asking to be 

13 reinstated to the hiring hall. 

14 Q Did you receive his letter asking to be placed in the 

15 referral system? 

16 A I'd have to see it. I don't --

17 Q Okay. We'll get to that. Did you consider him, in 

18 light of those attempts, and I'll show you the letter here 

19 in just a little bit. I'm getting to that. But did you 

20 consider him to be a new -- Would you have considered him to 

21 be a new registrant in May of '95? 

22 A No. 

23 Q Okay. Now, directing your attention to article 

24 501 (f) --

25 A Yes? 
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I Q Has that contractual clause been changed in any way, 

2 either in 1994 or 1995? 

3 A No. 

4 Q And have you -- Would it be fair to say, then, that 

5 you haven't given any notice to any users of the hiring hall 

6 members or non-members that that provision was changed, is 

7 that correct? 

8 A As me that question again. 

9 Q You haven't served any notice on either members or 

10 non-members who were using the hiring hall that that 

11 provision, 501 (f), was being changed in any way; 

12 A It wasn't.changed, so we wouldn't have served a 

13 notice. 

14 Q Okay. I'm directing your attention to 503(c), which 

15 is on page nine. 

16 A 503 what? 

17 Q c. 

18 A 

19 Q 

Yes. 

That provision was not changed in 1994 or 1995 in any 

20 of the contracts with the employers, was it? 

21 A No, it wasn't changed. 

22 Q And the same question, you haven't served any notice 

23 on the members or non-members utilizing the hall that that 

24 provision was changed, is that correct? 

25 A Same answer. Since it wasn't changed, we didn't s.erve 
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1 any notice. 

2 Q Now, directing your attention to 503(f) of the 

3 contract --

4 A Yes. 

5 Q That relates to an employer's right to request by name 

6 employees who are on the A list? 

7 A Yes. 

8 Q And --

9 A What was your question? I'm sorry. 

10 Q That provision relates to an employer's right to 

11 request by name registrants who are on the A list? 

12 A 

13 Q 

Yes. 

And did that provision change in the 1994 or 1995 

14 contracts? 

15 A 

16 Q 

17 A 

18 Q 

Are you talking --

In any substantive way? 

Are you talking about the PSCA contracts? 

Right. 

19 A Yes, it did. 

20 Q Okay. Did it change in any substantive way, or can an 

21 employer, under the 1995 agreement, still request an 

22 employee by name, so long as they're on the A list? 

23 A What we did is we expanded it so that if the A list 

24 was exhausted, the employer could request by name an 

25 individual registered and unemployed on the B-1 list. 
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I Q On the B-1 list? Okay. 

2 that occurred, in May of 19 

And besides those changes 

no, excuse me. In March of 

3 1995, the provision that we see that is on GC Exhibit 4 on 

4 page 10 was still in effect, correct? 

5 A You're talking about 503(f)? 

6 Q Yes. 

7 A Yes. It applied to anyone registered with the hall. 

8 Q Right. I mean, because you didn't -- you didn't 

9 complete your negotiations with most of the other employees 

10 under this contract until October of '95, correct? 

11 A Right. 

12 Q Okay. 
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13 A Well, let me -- We completed some• of the negotiations. 

14 Some were still ongoing. 

15 Q Right. You completed some in October of '95, and I 

16 think that's right. As you stated, I guess you're still in 

17 negotiations with some employers? 

18 A Right. 

19 Q Now, directing your attention to 503(g) --

20 A Okay. 

21 Q What is the training trust, Mr. Kist? 

22 A 

23 Q 

24 A 

25 

What is the training trust? 

Uh-huh. 

Training trust 

MR. ROSENFELD: Objection. It's irrelevant. 
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JUDGE STEVENSON: Is that a reference in 503(g)? I 

2 MR. ALBRIGHT: Yes. Second paragraph down, almost the 

3 last sentence. 

4 JUDGE STEVENSON: Okay. I'll let him answer. 

5 What is the training trust? 

6 THE WITNESS: The training trust is the trust 

7 fund -- Taft-Hartley Trust fund that's referred to on page 

8 five under 501(c). The matter resort association IATSE 

9 Local 720 apprentice and journeyman training and education 

10 trust. 

II JUDGE STEVENSON: Okay. 

12 MR. ALBRIGHT: May I have just a moment, your Honor? 

13 I think I can cross out some more very quickly. 

14 JUDGE STEVENSON: Off the record. 

15 (Whereupon, a brief recess was taken.) 

16 JUDGE STEVENSON: Back on the record. 

17 Q BY MR. ALBRIGHT: And again directing your attention 

18 to 503(g), the provision as shown on General Counsel Exhibit 

19 4, that was the provision that was in effect in March of 

20 1995? 

21 A Yes. 

22 Q Mr. Lucas was not a member of the union, is that 

23 correct? 

24 

25 

MR. ROSENFELD: Objection. It's irrelevant. 

JUDGE STEVENSON: Objection overruled. 
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1 THE WITNESS: When? 

2 Q BY MR. ALBRIGHT: In -- Since around 1990? 

3 A I don't know. 

4 Q Okay. In March of 1995 he was not a member of the 

5 union, is that correct? 

6 A I don't know. I don't know. I thought he was. 

7 Q Do you know any time period when he was not a member, 

8 Mr. Kist? 

9 A I'm not really sure, to be honest with you. I thought 

10 he was. 

11 Q Okay. So, the answer to the question is you 

12 don't you're not sure of any time period when he was not 

13 a member of the union? 

14 A 

15 

16 Honor. 

No. I'm not sure, because I thought he was a member. 

MR. ALBRIGHT: I just have another exhibit, your 

Actually, I have -- This is 8. 

17 (The document referred to was marked for identification as 

18 General Counsel Exhibit 8.) 

19 Q BY MR. ALBRIGHT: Mr. Kist, I've handed you what I've 

20 marked for identification purposes a General Counsel Exhibit 

21 8. 

22 A 

23 Q 

Okay. 

And the top letter from Mr. Lucas to you, is that the 

24 letter that you received in March of 1995 from Mr. Lucas 

25 that you were ref erring to earlier? 
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l A No. 

2 Q This is not it? 

3 A No. It wasn't like this. 

4 Q What was it like? 

5 A This one has got other things on it. 

6 Q What do you mean? 

7 A It's got a signature and a date on it that I don't 

8 recall seeing before. 

9 Q Okay. Is the one that you received unsigned and 

10 undated? 

11 A It has the signature over -- under "fraternally." It 

12 doesn't have the signature to the right and it doesn't have 

13 the date on it. ~ 

14 Q Oh, okay. So, absent the second signature with the 
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15 date of 3/3/95, you did receive this letter signed just with 

16 one signature from Steven Lucas in March of '95? 

17 A I'd have to -- I'd have to compare it, but it looks 

18 like it. 

19 Q Okay. Well, I can -- You didn't submit those 

20 documents to him, pursuant to the subpoena, did you? 

21 A I didn't get a subpoena. 

22 Q Pardon me? 

23 A 

24 Q 

25 A 

I did not receive a subpoena. 

Did the union receive a subpoena? 

I have no idea. 
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1 Q Did you receive a subpoena ad testificandum, Mr. Kist? 

2 A I haven't seen it. 

3 Q I asked if you received it. 

4 JUDGE STEVENSON: I think he answered the question. 

5 MR. ALBRIGHT: Okay. 

6 Q BY MR. ALBRIGHT: Are you aware that the union has 

7 received a subpoena ad testificandum? 

8 A I have no idea. No, I'm not aware. 

9 Q Okay. You were gathering documents pursuant to the 

10 subpoena duces tecum, weren't you, Mr. Kist? 

11 A No. 

12 Q So, Mr. Sokol's representation to me that you were the 

13 one as shown in General Counsel Exhibit"3, that you were 

14 gathering documents, is not true? 

15 MR. ROSENFELD: Objection. It's argumentative. 

16 JUDGE STEVENSON: Sustained to the form. 

17 Q BY MR. ALBRIGHT: Were you gathering documents for me 

18 yesterday, Mr. Kist? 

19 A For you? 

20 Q Yeah. To respond for the General Counsel's subpoena? 

21 MR. ROSENFELD: Objection. What he was doing is 

22 irrelevant. 

23 JUDGE STEVENSON: Well, I'll back up for a minute, get 

24 my thoughts together for a moment. 

25 The subpoena duces tecum that's now been received into. 
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1 evidence was addressed to Dennis Kist·, president and/or 

2 custodian of records. Therefore, it's entirely proper to 

3 ask the question under the claim that General Counsel did 

4 not receive the documents called for by the subpoena. 

5 So, what's the question? Was he gathering documents 

6 yesterday? 

7 MR. ROSENFELD: Your Honor, if I may address that? 

8 Mr. Kist has testified he's not the president of the union 

9 since October of 1995. I think it's quite clear he's not 

10 the custodian of records. 

11 As to General Counsel Exhibit 8, the Respondent is 

12 prepared to stipulate that that document was received, but 

13 the copy the Respondent received did not have the second 

14 signature that appears to say "Steven Lucas, 3/3/95 11 on it, 

15 and that the first signature may or may not have been the 
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16 same one that's on this document. I mean, I'm not sure it's 

17 a copy or not. But we will stipulate that all the 

18 typewritten part of that document was received by the local. 

19 The problem is, we don't know precisely what date it was 

20 received. I assume Mr. Lucas is going to testify he mailed 

21 it at some point in March, and your Honor will have to take 

22 that testimony. But we just don't know exactly what date it 

23 was received. 

24 JUDGE STEVENSON: Is there an issue in the case that 

25 will be determined by the date that the document was 
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I received by the union? 

2 MR. ALBRIGHT: I don't believe so. I mean, I think 

3 that Mr. Kist already stated that they received it in March. 

4 I don't know if you placed a firm date on it, though, 

5 Mr. Kist. 

6 JUDGE STEVENSON: Well, he says -- he said it appears 

7 to be the same one, except for the second signature there. 

8 You probably have to compare it line for line with the other 

9 document to make sure, but 

10 MR. ALBRIGHT: Well, and I guess that was the purpose 

II of my other question, because I haven't received it from my 

12 subpoena. And that is the purpose of this inquiry. 

13 MR. ROSENFELD: Your Honor, I'm trying to short.cut 

14 this by stipulating that we received that letter with the 

15 notation I've made regarding the signatures and the date. 

16 We received it, if Mr. Kist said in March, in March is 

17 probably when we received it. We just don't have a firm 

18 record of when we received it. I mean, it's dated in March. 

19 There is that date on it. You'll note that the 

20 psychologist's letter, which we did receive, is dated March 

21 3rd, that's attached to it as the second page. So, I assume 

22 that counsel is going to prove it was received sometime in 

23 March. That's the allegation of the complaint. 

24 MR. ALBRIGHT: Okay. Well 

25 Q BY MR. ALBRIGHT: Directing your attention to the 
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1 third page of GC-8, Mr. Kist --

2 A Third page? 

3 Q Yes. 

4 A Okay. Your earlier testimony, I think you said a Mr. 

5 Trenkle was a dispatcher in March of 1995. Do you remember 

6 that? 

7 A 

8 Q 

9 A 

10 Q 

Yes. 

Is that Mr. Trenkle's signature on the green card? 

Are you Are you talking about the fourth page? 

Yes, I am. I'm sorry. 

11 A Okay. It appears to be. 

12 Q And it's kind of hard to read the date, isn't it, on 

13 the green card? 

14 A Yeah. It could be a three or a five, probably a 

15 three. 

16 Q Yeah. A three of '95? 

17 A Probably. 

18 Q Yeah. And hard to tell what day it was actually 

19 received? 

20 A 

21 Q 

Yeah. I can't tell. 

Absent the second -- Just directing your attention to 

22 the front page of GC-8 again, absent the second signature 

23 and date that you say was not on there, did Mr. Trenkle 

24 deliver that letter to you? 

25 A I believe so. 
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1 Q Okay. And then directing your attention to the second 

2 page of that exhibit, the March 3rd, 1995 psychologist's 

3 report, did Mr. Trenkle also deliver that letter to you, Mr. 

4 Kist? 

5 A Yes. 

6 MR. ALBRIGHT: Move for admission of GC-8. 

7 

8 

9 

JUDGE STEVENSON: Any objection? 

MR. ROSENFELD: None. 

JUDGE STEVENSON: General Counsel Exhibit 8 will be 

10 admitted into evidence. 

11 (The document referred to having been previously marked for 

12 identification as General Counsel Exhibit No. 8, was 

13 received in evidence.) 

14 Q BY MR. ALBRIGHT: Now, after you received this 

15 information, these letters, that is GC-8, Mr. Kist, did you 

16 ever call or contact Steve Lucas? 

17 A I didn't. No. 

18 Q Did you ever direct that anyone in the union call or 

19 contact Steve Lucas? 

20 A 

21 Q 

22 A 

23 Q 

After we received this? 

Uh-huh. 

I don't specifically recall. 

Did you ever call or contact the psychologist, Lynn 

24 Larson -- Doctor Lynn Larson, Mr. Kist? 

25 A No. 
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1 Q And did you ever direct that anyone from the union 

2 either call or contact the psychologist, Lynn Larson? 

3 A No. 

4 MR. ROSENFELD: Your Honor, I'm going to make 

5 something clear, as I'm thinking of it. When I read the GC-

6 8 -- I am not -- I'm going -- I'm agreeing it goes in as a 

7 letter that was received by the local, not for the truth of 

8 the statements in the letter, particularly not the truth of 

9 the statements in the March 3rd letter that's got the name 

10 Lynn Larson on it. 

11 JUDGE STEVENSON: Since we don't have the author of 

12 the letter and it's essentially hearsay, and I don't think 

13 it's being offered for the truth of the; matter asserted 

14 anyway, is it? 

15 MR. ALBRIGHT: No. 

16 MR. ROSENFELD: Thank you. 

17 Q BY MR. ALBRIGHT: Is there any reason why you didn't 

18 contact Doctor Larson, Mr. Kist? 

19 A 

20 Q 

21 A 

22 hall. 

There was no need to. 

Because? 

Because he was permanently expelled from the hiring 

23 JUDGE STEVENSON: Because why, sir? 

24 THE WITNESS: He was permanently expelled from the 

25 hiring hall. 
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1 Q BY MR. ALBRIGHT: So, is it true to say that it 

2 wouldn't have mattered what Mr. Lucas would have presented 

3 in March of ' 95' or at any time thereafter in terms - -

4 MR. ROSENFELD: Object. 

5 Q BY MR. ALBRIGHT: - - in terms of any documentation or 

6 request to get onto the hiring hall, Mr. Kist? 

7 MR. ROSENFELD: Objection, your Honor. That's totally 

8 hypothetical. 

9 JUDGE STEVENSON: I don't see how he could answer 

10 that. I'll sustain the objection to the form of that 

11 question. 

12 Q BY MR. ALBRIGHT: In March of 1995, or at any time 

13 thereafter, is there anything Mr. Lucas, could have done to 

14 get back into the hiring hall? 

15 MR. ROSENFELD: Objection. Speculative. 

16 Hypothetical, your Honor. 

17 JUDGE STEVENSON: The tone of that question strikes me 

18 differently. I'll let him answer that. 

19 Is there any procedure by which Mr. Lucas could have 

20 availed himself of re-entry? 

21 THE WITNESS: I don't think so. He was permanently 

22 expelled. 

23 

24 

MR. ALBRIGHT: May I have just a moment, your Honor? 

JUDGE STEVENSON: Off the record. 

25 (Whereupon, a brief recess was taken.) 
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1 JUDGE STEVENSON: Back on the record. 

2 Q BY MR. ALBRIGHT: Mr. Kist, in March of 1995, what 

3 position did Mr. George Shiroky hold with the union? 

4 A March of 1995? He was a member of the union. 

5 Q Okay. Did he have any responsibilities concerning the 

6 referral of dispatch procedure? 

7 A 

8 Q 

9 A 

10 Q 

11 union? 

12 A 

13 Q 

No. 

Pardon me? 

No. 

What -- Did he have any responsibilities with the 

No. 

Who would have been the individual in March of '95 

14 that would have received name requests by an employer? 

15 A The dispatching office. 

16 Q Okay. And sometimes, I guess, just to ask you a 

17 question about letters to and from the union, sometimes 

18 letters are sent -- let's just use a "No-hire" letter, for 

19 instance. In your experience as president of IATSE Local 

20 720, sometimes letters are sent naming the dispatcher of the 

21 local, is that correct? 

22 A 

23 Q 

24 A 

25 Q 

On a letter of "No re-hire?" 

Uh-huh. 

No. 

That never happens? 
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1 A No. 

2 Q Sometimes letters are sent on a letter of no re-hire 

3 just to the union, isn't that correct, with no name? 

4 A No . 

. 5 Q That never happens? 

6 A No. Not to the best -- Not to my recollection. 

7 Q How are letters sent, if you know? 

8 A They're typically addressed to the business 

9 representative. 

10 Q Okay. In all situations? 

11 A Typically. 

12 Q Okay. What about the untypical? 

13 A The only other situation might bee they might address 

14 it to an assistant business agent. And without going back 

15 through l5 or 20 years of documents, one might have been 

16 addressed to me, as president. 

17 MR. ALBRIGHT: Mr. Kist, I'm handing you what I've 

18 marked for identification purposes as General Counsel 

19 Exhibit 9. 

20 (Witness proffered document.) 

21 (The document referred to was marked for identification as 

22 General Counsel Exhibit 9.) 

23 THE WITNESS: Okay. 

Bl 

24 Q BY MR. ALBRIGHT: That's a document that name requests 

25 Steve Lucas for the NAB convention in March of l995, is that 
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1 correct? 

2 A Not that I know of. No. 

3 Q Are you saying that you've never seen that document 

4 before? 

5 A No. This isn't addressed to the union. 

6 Q Okay. It's addressed to Mr. Shiroky? 

7 A 

8 Q 

9 A 

10 Q 

Yes. 

Do you know, did Mr. Shiroky receive that document? 

I have no idea. 

Is it your testimony that the union didn't get name 

11 requests for employees on the NAB convention? 

12 A 

13 Q 

I would imagine we would, because typically we do. 

Are those name requests kept? 

14 A The name requests are kept. They are sent to the 

15 union. They are dispatched. So, what's your question? 

16 Q ·Are the name requests from employers kept by the 

17 union? 

18 A Typically. 

19 MR. ALBRIGHT: I haven't received any of those 

20 documents pursuant to the subpoena, either. I just might 

21 add that for the record. 
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22 And I haven't received any referral documents, so that 

23 I can verify any dispatch. 

24 THE WITNESS: Are you asking me a question? 

25 MR. ALBRIGHT: No. 
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JUDGE STEVENSON: No. He's 

MR. ALBRIGHT: I'm making a statement for the record. 

3 Q BY MR. ALBRIGHT: Were you aware in March of 1995, Mr. 

4 Kist, that Mr. Lucas had been name requested by AVW? 

5 A I believe it came to my attention. 

6 Q And when did it come to your attention, Mr. Kist? 

7 A Probably about that same period of time. 

8 Q When you say "that same period of time, 11 you mean on 

9 or around March 22nd of '95? 

10 A I imagine somewhere around there. 

11 Q Okay. And who brought that. to your attention? 

12 A 

13 Q 

14 A 

15 Q 

16 A 

I imagine it would have been the dispatching office. 

Somebody in the dispatching office? 

Yes. 

Not 

One of six people there. 

17 Q Right. I mean, you can't remember who brought it to 

18 your attention, but somebody did? 

19 A We dispatch 15 to 20,000 jobs a year. I don't know 

20 which one that was -- who told me about it. 

21 Q Okay. Well, a request for Steve Lucas meant something 

22 to you in March of '95, didn't it? 

23 A 

24 Q 

25 A 

Yes. 

Is that why it was brought to your attention? 

Yes. 
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1 Q And in March of 1995, all of Mr. Lucas's referral 

2 cards had been pulled, correct? 

3 A He had been -- Yeah. He had been expelled from the 

4 system. 

5 Q Right. Well, but as part of the expellation, if you 

6 will, I don't even know if that's the right word, as part of 

7 expelling him from the system, you actually physically pull 

8 the person's cards out of the referral system, correct? 

9 A That's right. 

10 Q I mean, because Mr. Lucas, if he's a car loader, or if 

11 he's qualified to do work as a car loader, he's got a card 

12 for car loading, right? 

13 A That's correct. 

14 Q And if he's a spotlight operator, he's got a card for 

15 spotlight operating, correct? 

16 A 

17 Q 

18 8 

That's correct. 

And just again directing your attention to GC Exhibit 

19 A Eight? 

20 Q Eight. Right. 

21 A Okay. 

22 Q Just to back up for a moment, Mr. Lucas had referral 

23 cards, at least until they were pulled, on all of those jobs 

24 or job classifications, correct? 

25 A Without going back and checking the records, I 
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1 wouldn't know. 

2 Q Okay. Well, and again, noting that I haven't received 

3 any documentation, in terms of anything that was pulled, or 

4 anything on Mr. Lucas from the referral records, but you 

5 would have to go back and check? 

6 What documentation would you have to check, Mr. Kist? 

7 A Well, if I could find the part of the file 

8 exists, not the part that he took, there might be 

9 something 

that 

10 

11 

12 

MR. ALBRIGHT: I move to strike that answer. 

JUDGE STEVENSON: Motion granted. 

THE WITNESS: I would have to go to his file. 

13 Q BY MR. ALBRIGHT: Okay. What file is that? 

14 A A file that you keep for each individual who's 

15 registered with the hall. 

still 

16 Q Okay. And in that file are the cards for referral? 

17 A Oftentimes. 

18 Q Okay. I mean, is that what the dispatcher goes to? I 

19 mean, if someone is registered on the list and then a call 

20 comes in for somebody, I mean, he'll go and see where the 

21 person falls on the list? And if they're not working and 

22 eligible for a referral for a certain job, he'll go to that 

23 person's file and pull the card for that classification? 

24 A No. There's stacks of cards where everybody that's 

25 signed in has their index cards. And you go to -- first up, 
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1 first out. 

2 Q Okay. Is that something different than the file that 

3 you referred to? 

4 A No. I mean, the file that he took had, like 

5 MR. ALBRIGHT: I move to strike, your Honor. 

6 THE WITNESS: -- membership applications and things 

7 like that. 

8 MR. ALBRIGHT: Move to strike. 

9 JUDGE STEVENSON: Motion granted. 

10 Q BY MR. ALBRIGHT: Is that something different from the 

11 file that you referred to? 

12 A It's the one I talked -- I just answered the question. 

13 It's the type of file that he examined and wasn't there when 

14 he left. 

15 MR. ALBRIGHT: I'm going to move to strike it again. 

16 I didn't ask anything about that. 

17 MR. ROSENFELD: Your Honor, that is responsive. He 

18 asked what type of file. The witness has precisely 

19 described the file was the one that Mr. Lucas looked at, and 

20 then disappeared after he left. 

21 JUDGE STEVENSON: I don't agree. 

22 Mr. Kist, try to listen to --

23 

24 

THE WITNESS: Okay. 

JUDGE STEVENSON: 

25 the question. 

the question, and answer only 
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I Now, you're adding something in there that's not 

2 called for by the question. 

3 So, let's hear the question again now. Make it as 

4 narrow as possible. 

5 MR. ALBRIGHT: I will. 

6 Q BY MR. ALBRIGHT: There's a file, whether it be Mr. 

7 Lucas or on any other member or non-member using the hall, 

8 correct? 

9 A Right. 

10 Q And contained in that file are the individual's 

II referral cards? 

12 A If they've been used up, for instance, the expired 

13 ones, sometimes those are put in there., Sometimes requests 

14 for cards to go into the system are in those files. 

15 Q Okay. And are those cards, referral cards, kept any 

16 other place besides that file? 

17 A And in the dispatching office itself. 

18 Q Okay. And that was --

19 A 

20 Q 

21 A 

22 Q 

The active cards and the inactive cards. 

Pardon me? 

Active cards and inactive cards. 

Okay. And active cards are kept in the dispatch 

23 off ice? 

24 A Right. 

25 Q Okay. I was asking you some questions about General 
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1 Counsel Exhibit 9 --

2 A Okay. 

3 Q -- which is the -- and you stated that it had been 

4 brought to your attention that Mr. Lucas had been name 

5 requested by AVW? Do you remember that? 

6 A 

7 Q 

8 A 

9 Q 

10 was? 

11 A 

There was a discussion about that, yeah. 

Who was that discussion with, Mr. Kist? 

One of the dispatchers. 

Okay. And that's the one that you're not sure who it 

It could have been one of six of them. 

12 Q Okay. What was said, and by whom, during that 

13 discussion? 

14 A The question came up as to whether or not --

15 Q Is this your question, or is the dispatcher's 

16 question? 

17 A The dispatchers raised the question of whether or not 

18 he could be sent out on a job. And my answer was very 

19 simple. The executive board permanently expelled him from 

20 the hiring hall system back in May of 1994, and he's just 

21 like anybody else that the employer tries to stick on there 

22 that's not registered with the hall. They don't get sent. 

23 It happens frequently. 

24 Q So, there was no notation in the hiring hall records 
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25 that Mr. Lucas had been permanently expelled from the hiring 
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I hall? 

2 A Oh, yeah. Yes, there was. 

3 Q I guess I wonder why the dispatcher would have had to 

4 have asked you that question, then? 

5 MR. ROSENFELD: Objection. It's argumentative. 

6 JUDGE STEVENSON: Sustained. 

7 Q BY MR. ALBRIGHT: What did you tell the dispatcher? 

8 A I told him, "Treat him just like everybody else that's 

9 on a letter that you find that's not registered with the 

10 hiring hall. You don't send him." 

II Q Okay. What notation is on the hiring hall records, 

12 Mr. Kist, concerning Mr. Lucas? 

13 A I --

14 Q In 1995. 

15 A In 1995? 

16 Q Uh-huh. 

17 A I believe it would have said something to the effect 

18 that he's been expelled pursuant to the direction of the 

19 executive board. "Do not refer," or something like that, 

20 probably. 

21 Q Did it say "Pending NLRB?" 

22 A 

23 Q 

24 A 

No. 

It didn't? 

No. Not that I know of. I haven't seen it for 

25 awhile. I don't know. Itm going back from what I recall. 
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1 Q Is it still at the hiring hall? 

2 A I don't know. I would imagine it would be, but I 

3 don't know. I didn't look at -- I've been gone from the 

4 union since October of last year, or so. 

5 Q What, if you know, what did the dispatcher do after 

6 you gave him that information? 

7 MR. ROSENFELD: Your Honor, we'll stipulate that the 

8 dispatcher did nothing. 

9 MR. ALBRIGHT: I'm not going to enter into that 

10 stipulation. It's a question. 

11 JUDGE STEVENSON: All right. Answer. 

12 THE WITNESS: He didn't refer him. He filled the job 

13 with someone else. 

14 Q BY MR. ALBRIGHT: Do you know who? 

15 A No. 

16 Q Directing your attention, if you know, to General 

17 Counsel Exhibit 9 --

18 A Yes? 
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19 Q -- was there anybody, if you know, was there anybody 

20 on that list that was requested and not referred to the NAB 

21 convention besides Mr. Lucas? 

22 

23 

24 

25 

MR. ROSENFELD: Objection. It's irrelevant. 

JUDGE STEVENSON: I'll let him answer. 

Anyone? 

THE WITNESS: I wouldn't know. I mean, they put out 

I 
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I letters. And sometimes the people are available, and 

2 sometimes they're not. And sometimes they accept the call, 

3 sometimes they turn it down. Sometimes they got a better 

4 job offer somewhere else. So, oftentimes you can get a 

5 whole list like this and only refer one person off the 

6 entire list, that was on that list. He'd fill it with other 

7 people. 

8 Q BY MR. ALBRIGHT: The hiring hall records, though, in 

9 terms of who was referred and who was not referred would be 

10 able to tell me who was actually requested for the NAB 

II convention, is that correct? 

12 A 

13 Q 

Yes. 

And they would also be able to show me who, in fact, 

14 was referred to the NAB convention, correct? 

15 A Yeah. 

16 Q In March of 1995, did IATSE Local 720 have a pending 

17 letter of no re-hire from AVW, Mr. Kist, for Mr. Lucas? 

18 A For me? I'm sorry. What was the --

19 Q That was kind of complicated. I'll back it up. 

20 A I've never received a letter of no re-hire from any 

21 employer. 

22 Q I'm asking you --

23 A 

24 Q 

25 A 

was the question. 

I'm sorry? What was your answer? Tell me that again. 

I said I've never received a letter of no re-hire from 
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1 any employer. 

2 Q You mean, in terms of being copied with it? 

3 A I didn't -- You misstated your question. For myself, 

4 I've never I was being sarcastic. 

5 Q Well 

6 A You put my name in his place in your question. 

7 Q Okay. In March of 1995, Mr. Kist, did the union have 

8 in its possession a letter of no re-hire concerning Mr. 

9 Lucas from AVW? 

10 A 

11 Q 

12 A 

13 Q 

Not to the best of my knowledge. 

Well, you searched for that, didn't you? 

I'm sorry? 

You searched for that in March of' 1995, didn't you? 

14 A Didn't have to. He wasn't registered with the hall 

15 any longer. He was expelled. 

16 Q So, it didn't matter? 

17 A It didn't matter. 

18 Q Now, in 1995 -- in March of 1995, after you received 

19 the letters referred to in General Counsel Exhibit B, did 

20 the union provide Mr. Lucas with any kind of a hearing 

21 concerning not referring him to any jobs in the -- from the 

22 hiring hall? 

23 A In March of 1995? 

24 Q Uh-huh. 

25 A No. 
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1 Q Did you direct that anybody give Mr. Lucas any kind of 

2 a hearing or forum for being placed in the referral system 

3 of IATSE Local 720's hiring hall in March of '95? 

4 A No. 

5 Q Did you direct or did you allow Mr. Lucas, in March of 

6 '95, to have an opportunity to enter the training trust? 

7 MR. ROSENFELD: Objection. He didn't ask for it. 

8 Speculative. 

9 JUDGE STEVENSON: Objection overruled. 

10 THE WITNESS: The question? 

11 Q BY MR. ALBRIGHT: Did you give Mr. Lucas, in March of 

12 1995, an opportunity to enter the training trust? 

13 A No. He didn't ask for it. 

14 Q Does an employee have to ask for it in order to be 

15 allowed into the training trust? 

16 A An employee? 

17 Q Does a member or non-member utilizing the hiring hall 

18 have to make a request to enter into the training trust? 

19 MR. ROSENFELD: Objection. It's irrelevant. This 

20 case doesn't involve training issues -- issues. 

21 JUDGE STEVENSON: Objection overruled. 

22 THE WITNESS: Yes. If there's a class, they ask to 

23 take it. You can't force them to take a class if they don't 

24 want to take a class. 

25 Q BY MR. ALBRIGHT: Do you give members and non-members 
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1 notices of training trust sessions, Mr. Kist, in March of 

2 1995, or at any time when you were president? 

3 MR. ROSENFELD: Objection, your Honor. He answered 

4 "Yes.• I'·ll let it stand. 

5 JUDGE STEVENSON: Okay. I didn't hear the answer. 

6 The answer --

7 MR. ROSENFELD: Yes. 

8 JUDGE STEVENSON: the answer was 11 Yes? 

9 MR. ROSENFELD: Yes. 

10 JUDGE STEVENSON: Okay. 

11 MR. ALBRIGHT: May I have just a moment? 

12 JUDGE STEVENSON: Off the record. 

13 (Whereupon, a brief recess was taken.) 

JUDGE STEVENSON: Back on the record. 
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14 

15 MR. ALBRIGHT: I'd offer into evidence General Counsel 

16 Exhibit 9. 

17 MR. ROSENFELD: Objection. Lack of foundation. No 

18 evidence that it was received by the Respondent, or even 

19 sent. 

20 JUDGE STEVENSON: I don't see a foundation here for 

21 this document. If you do, would you bring it to my 

22 attention? 

23 

24 

25 

MR. ALBRIGHT: Well, I've got the AVW person here. 

JUDGE STEVENSON: All right. I'll refuse it for now. 

MR. ALBRIGHT: All right. 
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1 Q BY MR. ALBRIGHT: Just back to General Counsel Exhibit 

2 9 for a moment, Mr. Kist, in March of 1995, that wasn't the 

3 first time that AVW had name requested individuals for the 

4 NAV convention, was it? 

5 A No. 

6 MR. ROSENFELD: Objection. It's irrelevant. 

7 JUDGE STEVENSON: Sustained. 

8 Q BY MR. ALBRIGHT: If you know? 

9 MR. ROSENFELD: Objection. 

10 JUDGE STEVENSON: Sustained. I don't want to get into 

11 it. It doesn't make any difference to any issue in this 

12 case. 

13 MR. ALBRIGHT: Oh, okay. 

14 Q BY MR. ALBRIGHT: Mr. Kist, I'm handing you what I've 

15 marked for identification purposes General Counsel Exhibit 

16 10. 

17 Do you recognize that document, Mr. Kist? 

18 (Witness proffered document.) 

19 (The document referred to was marked for identification as 

20 General Counsel Exhibit 10.) 

21 A 

22 Q 

Yes. 

And are those work rules and procedures for members 

23 and non-members utilizing the hiring hall? 

24 A No. 

25 Q What do these refer to? 
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1 A They ref er to a code of conduct among the membership 

2 of the local. 

3 Q Okay. Is there any or are there any, if you know, are 

4 there any rules by the union concerning the union's hiring 

5 hall? 

6 A Yes. 

7 Q And are those in writing? 

8 A Yes. 

9 Q But that's not what I've handed you as General Counsel 

10 Exhibit 10? 

11 A No. These have, with the exception of something in 

12 here about maybe a member trying to solicit their own work, 

13 or something like that, these have no application to the 

14 hiring hall, whatsoever. 

15 MR. ALBRIGHT: I'll just state for the record, too, I 

16 mean, I haven't received anything pursuant to the subpoena 

17 concerning rules, conduct, whatever, on the hiring hall. I 

18 think it was clearly covered by the subpoena. 

19 Q BY MR. ALBRIGHT: I do have a question, though, 

20 preliminary -- just a few questions about this document. I 

21 say that with some trepidation. It really isn't just a few 

22 questions. 

23 Mr. Kist, just directing your attention to page nine 

24 of that document 

25 A Okay. 
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1 Q and directing your attention then to number 15 

2 A All right. 

3 Q Does that provision relate to any member of the 

4 local union being expelled from the hiring hall? 

5 MR. ROSENFELD: Objection. The document speaks for 

6 itself. 

7 JUDGE STEVENSON: I'll let him answer. 

8 THE WITNESS: It has no application to the hiring 

9 hall, whatsoever. 

10 Q BY MR. ALBRIGHT: Okay. Are there provisions in the 

11 rules that you referred to concerning use of the hiring hall 

12 that relate to expelling of either members or non-members 

13 from the hiring hall? 

14 MR. ROSENFELD: Objection. It's irrelevant. Barred 

15 by lO(b). Mr. Lucas was expelled from the hiring hall in 

16 May of 1994, well beyond the lO(b) period. Counsel can't 

17 re-litigate that. 

18 JUDGE STEVENSON: Do you agree with that statement? 

19 MR. ALBRIGHT: That? 

20 JUDGE STEVENSON: That he was permanently barred or 

21 expelled in May of 1994? 

22 MR. ALBRIGHT: Yes. 

23 JUDGE STEVENSON: And that was the subject of the 

24 regional director's letter refusing to issue a complaint? 

25 MR. ALBRIGHT: That was discussed in the letter. I've 
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1 seen it. I don't think it's binding. But - -

2 JUDGE STEVENSON: Okay. 

3 MR. ALBRIGHT: And just so that the record is clear, 

4 don't agree that this charge is lD(b) because of that. 

5 JUDGE STEVENSON: I appreciate that. But I'm not 

6 either agreeing or disagreeing at this point on that score, 

7 but I think that the objection of relevancy is well-founded 

8 at this point. 

9 MR. ALBRIGHT: Let me restate the question. I think, 

10 hopefully, in a different way. 

11 Q BY MR. ALBRIGHT: In the rules that you referred to 

12 concerning the hiring hall 

Yes. 
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I 

13 A 

14 Q -- are there provisions in those rules for any member 

15 or non-member getting back into the hiring hall? 

16 A When somebody is permanently expelled? 

17 Q Under any circumstance? 

18 MR. ROSENFELD: Objection. Any circumstances is 

19 irrelevant. We're only dealing with the circumstance with 

20 someone who was permanently expelled. We're not going to 

21 litigate everything else, I would assume. 

22 JUDGE STEVENSON: All right. Let's 

23 ask -- I'll -- Let's limit it to someone who is permanently 

24 expelled from the hiring hall. 

25 Is there any way the person can get back in? 
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1 THE WITNESS: No. 

2 JUDGE STEVENSON: Okay. 

3 Q BY MR. ALBRIGHT: The rules that are referred to, work 

4 rules and procedure in GC Exhibit 10, are those work rules 

5 and procedure currently in effect? 

6 A 

7 Q 

8 A 

9 Q 

10 six 

11 A 

12 Q 

13 A 

14 Q 

Yes. 

Well, were they in effect in March of '95? 

Yes. 

And in particular, directing your attention to page 

Okay. 

-- number one 

Number one? 

concerning a member's obligation to use every 

15 honorable means to secure employment in preference to non-

16 members? 

17 A Yes? 

18 Q Is that rule still in effect? 

19 MR. ROSENFELD: Objection. It's irrelevant, your 

20 Honor. 

21 JUDGE STEVENSON: What was the question? Does -- Does 

22 that -- Does that -- what? 

23 MR. ALBRIGHT: Is that rule -- Well, in March of 1995, 

24 was that rule in effect? 

25 MR. ROSENFELD: Your Honor, it's irrelevant because 
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he's already answered the question whether these work rules 

2 were in effect in 1995, and he said, "Yes.• 

3 

4 

JUDGE STEVENSON: Okay. Sustained. 

And furthermore, he said that it didn't have any 

5 relationship to the hiring hall, as I understand his 

6 testimony. So, I don't -- If I recall his testimony 

7 correctly, I don't see what we're spending time on this at 

8 all for. 

9 MR. ALBRIGHT: Well, I guess I beg to differ somewhat. 

10 That rule, number one, relates specifically to the 

11 employment -- to secure employment for the members of this 

12 union. I don't see how it can relate to anything but the 

13 hiring hall. 

14 JUDGE STEVENSON: Well, I 

15 MR. ROSENFELD: Well, your Honor, I'm tired of this, 

16 and I'm sorry. It says, "Honorable means.• And it seems to 

17 me that suggests lawful means. And there's not a hint on 

18 this record that this union has discriminated on the basis 

19 of membership or non-membership, although I'm sure we would 

20 like to, but we can't. 

21 JUDGE STEVENSON: Okay, Mr. Rosenfeld. I was in 

22 your I was in your corner., and I'm still in your corner 

23 on this particular matter. So --

24 

25 

MR. ALBRIGHT: I assume it's sustained. 

JUDGE STEVENSON: Sustain the objection. 
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l MR. ALBRIGHT: All right. 

2 Q BY MR. ALBRIGHT: Mr. Kist, just directing your 

3 attention to the expellation of a person from the hiring 

4 hall 

101 

5 MR. ROSENFELD: Your Honor. I'm willing to stipulate 

6 to calling it "expulsion." 

7 MR. ALBRIGHT: Expulsion. 

8 MR. ROSENFELD: 

9 computer if you want. 

I can check spell check here on my 

But I don't think 

10 

11 We' re 

12 us by. 

13 

JUDGE STEVENSON: Let's go forward here now. 

I'd like to have some fun, too, but time is passing 

All right. So, directing his attention to the 

14 expulsion. 

15 MR. ALBRIGHT: To the expulsion. 

16 Q BY MR. ALBRIGHT: What rights does an individual have 

17 prior to being expelled from the hiring hall? 

18 MR. ROSENFELD: Your Honor, objection. That's lO(b). 

19 It happened May of '94. 

20 JUDGE STEVENSON: I'm going to sustain that, because 

21 without relying on the claim of lO(b) bar, it's just 

22 something that happened prior to the time limit that brings 

23 us here in this case. And I just don't think we can get 

24 into it. 

25 MR. ALBRIGHT: Well, I guess I'll restate the question 
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I and say that it's for the time period, like I think I've 

2 tried to do, or I will try to do here, March of 1995. I 

3 think it is relevant. But 

4 

5 

6 

7 

JUDGE STEVENSON: I don't think it is. 

MR. ALBRIGHT: Okay. 

JUDGE STEVENSON: So, I'll sustain the objection. 

MR. ALBRIGHT: All right. I don't have any further 

8 questions at this time, subject, of course, to the receipt 

9 of any other documents and my right to recall Mr. Kist, if 

10 necessary. 

11 

12 

JUDGE STEVENSON: All right. 

CROSS EXAMINATION 

102 

13 Q BY MR. ROSENFELD: Mr. Kist, in May of 1994, did Loca1 

14 720 take some action with respect to Steven Lucas? 

15 A 

16 Q 

Yes. 

What action did the local take? 

17 A We permanently expelled him. 

18 MR. ALBRIGHT: Objection. 

19 JUDGE STEVENSON: Because he's been alluding to this 

20 up to now, and there's no issue abo~t it, I'm going to let 

21 him answer, but 

22 Go ahead. What's the -- What's the answer? 

23 THE WITNESS: We permanently expelled him from the 

24 hiring --

25 Q BY MR. ROSENFELD: Why was he permanently expelled 
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I from the hiring hall? 

2 A Because he had a long history of misconduct, 

3 complaints from employers, complaints from co-employees. 

4 JUDGE STEVENSON: Now I'm going to interrupt here. 

5 There is a matter of opening the door here. 

6 Now, Mr. Albright did not get into the whys and the 

103 

7 wherefores of that expulsion. I would think by what you're 

8 doing right now is opening the door to this is~ue, because 

9 it would be reasonably related on redirect to what you're 

10 bringing out here. 

II MR. ROSENFELD: No. 

12 JUDGE STEVENSON: That's the way I see it. 

13 MR. ROSENFELD: For the following,reason, your Honor, 

14 that I'm offering it for the background, because the 

15 question is, why was he not referred in 1995? And although 

16 in argument, we've referred to this expulsion, I think the 

17 record has to reflect that he was expelled. It was done by 

18 the executive board, and the reason for it. 

19 Now, I'm not asking your Honor to conclude that that 

20 was a truthful reason. We're not offering that he, in fact, 

21 had done all these things that the executive board believed 

22 he had done. That is, it doesn't become relevant 

23 now that he had, in fact, harassed a number of co-workers, 

24 that he had been belligerent with management, that he 

25 threatened people, that he had done a number of things that 
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1 warranted a large number of employers in the Las Vegas area 

2 sending "No rehire" letters. I'm not asking you to conclude 

3 the truth. It's not being offered for the truth. It's 

4 simply being offered because the fact is that conduct 

5 occurred in 1995 that was based totally upon this May 1994 

6 incident or action. And the record has to reflect what that 

7 action was. 

8 JUDGE STEVENSON: All right. All I'm saying is I 

9 don't know if there will be even a single question on 

10 redirect. But if there is, I just want to be clear that it 

11 may -- it may be a claim of opening the door to some matters 

12 that would not otherwise be 

13 MR. ROSENFELD: I will withdraw the question. 

14 Q BY MR. ROSENFELD: Mr. Kist, does -- or has Local 720 

15 received no re-hire letters or no dispatch letters on 

16 members and non-members? 

17 A Yes. 

18 Q And do you honor those? 

19 A Yes. 

20 Q And how do you honor those letters? How does the 

21 local honor those letters? 

22 A They're noted on the hiring hall that that person 

23 cannot be sent to that employer. 

24 Q And was Mr. Lucas not dispatched in 1995 because of 

25 the expulsion in May of 1994? 
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1 A That's correct. 

2 Q Is that the sole reason? 

3 A That's the sole reason. 

4 Q To your knowledge, did Mr. Lucas file an unfair labor 

5 practice charge over that? 

6 

7 

JUDGE STEVENSON: Over what? Over what now? 

MR. ROSENFELD: Over the expulsion in 1994? 

8 THE WITNESS: Yes, he did. 

9 Q BY MR. ROSENFELD: And what did the regional director 

10 do with that unfair labor practice charge? 

11 A He --

12 MR. ALBRIGHT: I'm going to object to this simply 

13 because, I mean, he's already referred to a document. He's 

14 read the thing in the record -- document, rather than having 

15 to paraphrase what he thinks the regional director --

16 JUDGE STEVENSON: All I can say is if somebody is not 

17 going to offer this document or series of documents from May 

18 of 1994, I would admit it as an ALJ exhibit. I certainly 

19 think that's a major part of this case. So, I don't know if 

20 it's going to be a Respondent exhibit 

21 MR. ROSENFELD: I'm going to -- would like to mark, as 

22 Respondent's Exhibit 1, an unfair labor practice charge 

23 dated May 16, 1994, case 28-CB4137. 

24 (The document referred to was marked for identification as 

25 Respondent Exhibit 1.) 
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MR. ROSENFELD: I'll mark as Respondent's Exhibit 2 a 

2 letter addressed to Steven Lucas, dated June 30, 1994, 

3 signed by Robert A. Jackson, regarding case 28-CB4137. 

4 (The document referred to was marked for identification as 

5 Respondent Exhibit 2.) 

6 MR. ROSENFELD: May I approach the witness, your 

7 Honor? 

8 JUDGE STEVENSON: Yes. 

9 Q BY MR. ROSENFELD: Mr. Kist, what is Respondent's 

10 Exhibit 1, and what is Respondent's Exhibit 2? 

11 (Witness proffered documents .. ) 

12 A Respondent's Exhibit 1 is a copy of the letter that 

13 the union received from the region 28, issuing a decision on 

14 charge 28-CB4137. 

15 MR. ROSENFELD: I'll offer Respondent's Exhibits 1 and 

16 2. 

17 

18 

19 

20 

JUDGE STEVENSON: Any objection? 

MR. ALBRIGHT: Yes. I object. They're irrelevant. 

JUDGE STEVENSON: Okay. 

MR. ALBRIGHT: Not only that, but are you accepting 

21 them -- if you accept them into evidence, are you accepting 

22 them for the truth of the matters asserted? 

23 MR. ROSENFELD: My God. For counsel for General 

24 Counsel to object to a dismissal letter on the grounds it 

25 can't be accepted for the truth of the matter asserted is 
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1 patently absurd. 

2 MR. ALBRIGHT: And I disagree. There's been more 

3 cases out there that say that this sort of evidence is not 

4 admissible. I don't have a cite, but I've seen it. And 

5 it's clearly hearsay. It's still -- I cannot think that 

6 they're offering it for any other reason than the truth of 

7 the matters asserted. 

8 JUDGE STEVENSON: Well, I don't understand your 
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9 question. When you say "the truth of the matter asserted," 

10 do ~ou mean the truth that the charge was dismissed and no 

11 complaint ever issued? Is that what you're referring to? 

12 MR. ALBRIGHT: No. I mean, that happened. 

13 JUDGE STEVENSON: Yes. 

14 MR. ALBRIGHT: But there are assertions in this long 

15 form dismissal. And are they offering this also for the 

16 truth of the matters asserted? 

17 JUDGE STEVENSON: Well, I don't know what they may be 

18 offering it for, but I wouldn't -- I wouldn't consider it 

19 for -- I mean, this is just an official record which, under 

20 the rules, is a form of hearsay. But because of its 

21 reliability, it's either an exception to the hearsay rule or 

22 not hearsay at all. But unless -- unless they called in the 

23 signer of that letter and queried him about how he arrived 

.24 at his conclusions, that would be the only way to prove. 

25 But I think it's important to this case to note that there 
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! was an unfair labor practice charge filed, apparently based 

2 substantially on the same unfair labor practice charge that 

3 brings us here, they're one and the same, as I understand 

4 it, and that there was a ruling adverse to the charging 

5 party in June of 1994. 

6 

7 

So 

MR. ~.LBRIGHT: Well, I guess, just to protect my 

8 record, and I'll find the case if I need to, there's another 

9 IATSE case that came out of Florida where the same argument 

10 was made. And I think the board said that just because a 

11 prior charge had been dismissed was irrelevant to the 

12 finding of a hiring hall violation in circumstances very 

13 similar to this. 

14 JUDGE STEVENSON: Well, I'll be interested in that 

15 case. But in any event, even at a minimum, for purposes of 

16 his proving his claim of a lO(b) violation, it would 

17 be -- it would be relevant to that claim for no other 

18 purpose. 

19 MR. ALBRIGHT: Okay. 

20 JUDGE STEVENSON: So, I'm going to admit Respondent's 

21 Exhibits 1 and 2 into evidence. 

22 (The documents referred to having been previously marked for 

23 identification as Respondent's Exhibit Nos. 1 and 2, were 

24 received in evidence.) 

25 Q BY MR. ROSENFELD: Turning your attention to one other 

. 
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1 matter, Mr. Kist, was there -- or do you -- does Local 720 

2 maintain files on each person that's dispatched out of the 

3 hall? 

4 A Yes. 
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5 MR. ALBRIGHT: I'm going to object to that right now, 

6 because -- and solely on the basis that I haven't received 

7 anything in evidence, and they cannot go into that until 

8 I've received it. 

9 JUDGE STEVENSON: Well, I think that's a good 

10 obj ~ct ion. 

11 MR. ROSENFELD: It goes to the question of what 

12 documents we have or don't have, for purposes of the 

13 subpoena. 

14 JUDGE STEVENSON: Well, I - - If there's going 

15 any claim of what may be in a specific file, then --

to be 

16 MR. ROSENFELD: To the contrary. It's a claim of what 

17 isn't there. I want to establish that there's some things 

18 that are not there that are subject to the subpoena. 

19 JUDGE STEVENSON: All right. Okay. I'll let him 

20 answer that. 

21 Do you maintain files on everybody that's sent out on 

22 dispatch? 

23 THE WITNESS: Yes. 

24 Q BY MR. ROSENFELD: Did you, in fact, have a file on 

25 Steven Lucas? 
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l A Yes, we did. 

2 Q Did you physically see that file at one point? 

3 A Yes. 

4 Q Are you aware of whether Mr. Lucas was granted access 

5 to looking at his files? 

6 A Yes, he was. 

7 Q And do you know whether the file remained in the local 

8 after Mr. Lucas looked at his file? 

9 A 

10 Q 

11 A 

12 Q 

13 A 

14 Q 

It was missing 

Was it missing 

when he left. 

When he left, it was missing? 

Yes. 

So, we can't produce his file to the General Counsel 

15 because it was there when he came to look at it, and is 

16 missing now? 

17 A 

18 Q 

That's correct. 

We can't produce that file to General Counsel because 

19 it was there when he came in to look at it, and was missing 

20 when he left? -

21 MR. ALBRIGHT: I'm going to object --

22 Q 

23 A 

24 

BY MR. ROSENFELD: Isn't that correct? 

That's correct. 

JUDGE STEVENSON: Sustained now. I don't want to have 

25 you testifying here. It's clear. It's clear to me what the 
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2 

3 

4 

5 

MR. ROSENFELD: Thank you. I have nothing further. 

JUDGE STEVENSON: All right. Any redirect? 

MR. ALBRIGHT: Yes. 

REDIRECT EXAMINATION 

6 Q BY MR. ALBRIGHT: Mr. Kist, the file that you just 

7 spoke of 

8 JUDGE STEVENSON: Why don't you grab your court 

9 reporter's microphone, too? 

10 THE WITNESS: Thank you. 

BY MR. ALBRIGHT: The file that you just referred 

Yes? 

111 

11 Q 

12 to 

13 A 

14 Q -- Mr. Rosenfeld asked you some questions concerning 

15 Mr. Lucas's access to that file? 

16 A Yes. 

17 Q When did that happen? 

18 A Sometime in 1994. 

19 Q No more specific date than that? 

20 A It was probably -- I would imagine the first part of 

21 the year. 

22 Q But you're just guessing? 

23 A Well, if the expulsion took place in May of '94, it 

24 was prior to that. So, I would say somewhere between 

25 January and May of 1994. 
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1 Q Okay. Who granted him access to the file? 

2 A Ray Matayas. 

3 Q And he was granted access to the file while he was at 

4 the union hall? 

5 A Yes. 

6 Q And he reviewed the file with Mr. Matayas? 

7 A No. 

8 Q How do you know that? Were you there? 

9 A Based upon the report of the business 

10 MR. ALBRIGHT: I'm going to object. 

11 MR. ROSENFELD: Excuse me. 

12 

13 

MR. ALBRIGHT: No. I'm --

MR. ROSENFELD: Excuse me. Counsel asked, "How do you 

14 know -- " 

15 

16 

17 

JUDGE STEVENSON: No. 

MR. ALBRIGHT: Okay --

JUDGE STEVENSON: The question was, "Were you there?" 

18 That's the question. 

19 Were you there? 

20 THE WITNESS : No. 

21 JUDGE STEVENSON: Okay. 

22 

23 

24 

25 

MR. ALBRIGHT: I have nothing further. 

JUDGE STEVENSON: All right. Any recross, sir? 

MR. ROSENFELD: No. 

JUDGE STEVENSON: Mr. Kist, I have a couple of 
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1 questions of my own. 

2 You were asked questions on cross by Mr. Rosenfeld 

3 about a "No re-hire" and "No dispatch" rule or list of some 

4 sort. 

5 

6 

THE WITNESS: Yes. 

JUDGE STEVENSON: You recall that? Are those two 

7 separate items, no re-hire and no dispatch, or are 

8 these mean essentially the same? 

9 THE WITNESS: It's the same thing. It's under the 

10 contract. The employer can send in what we call "A letter 

11 of no re-hire," which means you don't go out to them any 

12 longer. 

13 JUDGE STEVENSON: No dispatch? Ohe leads to the 

14 other, in other words? 

15 THE WITNESS: Yes. If they don't get dispatched, they 

16 can't be hired. 

17 JUDGE STEVENSON: Right. Were you a member of the 

18 executive board at the time Mr. Lucas was permanently barred 

19 from the hiring hall? 

20 THE WITNESS: Yes. 

21 JUDGE STEVENSON: You testified at the beginning of 

22 your testimony that you were under the impression that Mr. 

23 Lucas was, and continues to be, a member of the union, is 

24 that correct? 

25 THE WITNESS: I don't know if he is now. I know at 
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1 one point in time he was. I worked with him years ago. I 

2 knew he was a member. I never knew until he was gone that 

3 he wasn't a member. 

4 

5 

6 

JUDGE STEVENSON: Well, I thought --

THE WITNESS: when that occurred. 

JUDGE STEVENSON: The record of your testimony will 

7 speak for itself. 

8 THE WITNESS: Yes. 

114 

9 JUDGE STEVENSON: But I thought you testified earlier 

10 this morning that you thought he was still a member of the 

11 union, did you not? 

12 THE WITNESS: No. I don't know whether he was or 

13 wasn't, at what point in time. I mean," I know he was at one 

14 point in time. When he wasn't really never came to my 

15 attention. 

16 JUDGE STEVENSON: Was he a member of the union in May 

17 of '94, if you remember? 

18 THE WITNESS: I found out subsequently he was not. 

19 JUDGE STEVENSON: You've made a reference to an A list 

20 and a B list. Maybe there's other lists, as well. Would 

21 you just briefly -- What's --

22 THE WITNESS: There's an A list, a B-1 list and a B-2 

23 list. 

24 

25 

JUDGE STEVENSON: Okay. Just briefly, what are they? 

THE WITNESS: Those are the hiring hall lists that 
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l someone with zero to 1,00-0 hours would be on the B-2 list. 

2 That's the lowest category. Someone with 1,000 to 2,000 
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3 hours of experience in the industry for a signatory employer 

4 is on the B-1 list. And then the A list is anyone with 

5 2,000 hours or more. And those should those all have to 

6 be acquired within a three year period of time. 

7 JUDGE STEVENSON: When an employer makes a specific 

8 name request for an individual, does it matter on what list 

9 that individual is? 

10 THE WITNESS: Yes. They can only -- Up until 

11 recently, they could only name --·call by name someone on 

12 the A list. Recently, we expanded that to the B-1 list if 

13 the A list was exhausted. 

14 JUDGE STEVENSON: We've heard reference to this 

15 General Counsel Exhibit 9 --

16 THE WITNESS: Right. 

17 JUDGE STEVENSON: which is -- I don't believe it's 

18 admitted, but do you recall strike it --

19 Was Mr. Lucas on an A or B or B-1 list at the time of 

20 this letter? 

21 

22 

THE WITNESS: He was on no list. 

JUDGE STEVENSON: If he was on no list, therefore, the 

23 request was void or invalid, is that right? 

24 THE WITNESS: That's right. It wasn't a valid request 

25 under the contract. And like I said, they -- we get -- an 
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1 employer could put out 20 or 30 names, and it's not been 

2 unknown for an employer to try to slip somebody in. And so, 

3 sometimes they'll put somebody's name on there that's not 

4 an -- that's recognized, or you could find in the files or 

5 on the computer, or whatever, questions are raised. 

6 JUDGE STEVENSON: All right . That's all the questions 

7 I have. 

8 

9 

Let's see. Any follow-up q0.estions, Mr. Albright? 

MR. ALBRIGHT: Just one -- question about no re-hire 

10 letters. 

11 REDIRECT EXAMINATION (RESUMED) 

12 Q BY MR. ALBRIGHT: No re-hire letters --

13 THE REPORTER: I'm sorry. I can't hear you. 

14 MR. ALBRIGHT: I'll repeat it. 

15 Q BY MR. ALBRIGHT: No re-hire letters can be rescinded 

16 under the contract, can they? 

17 A 

18 Q 

19 A 

20 Q 

21 A 

Only specific ones. 

Okay. And those specific ones are? 

For drunkenness, you can have that rescinded after -

Ninety days? 

90 days if you go through a rehabilitation 

22 program. And if you lack the necessary skills to perform 

23 the job, then you go through a training trust program, then 

24 that can be rescinded after six or nine months, I think. 

25 Q Okay. Other than that, all the rest of them are 
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1 permanent? They can't be rescinded by agreement of the 

2 union and the employer? 

3 A Oh, sure. They could be. But there's no right to 

4 rescind once the employer sends in a letter of no re-hire 

5 for misconduct or something like that, that's there forever. 

6 Q Unless it's rescinded by agreement of the union and 

7 the employer? 

8 MR. ROSENFELD: Objection. It's argumentative: It's 

9 irrelevant. 

10 JUDGE STEVENSON: Restate it, please. I didn't hear 

11 it. 

12 Q BY MR. ALBRIGHT: Unless it's rescinded by agreement 

13 of the union and the employer? 

14 JUDGE STEVENSON: I'll let him answer. 

15 What's the answer? 

16 THE WITNESS: Sure. 

17 MR. ALBRIGHT: That's all I have. 

18 JUDGE STEVENSON: Any recross? 

19 RECROSS EXAMINATION 

20 Q BY MR. ROSENFELD: Mr. Kist, does Local 720 refer 

21 members and non-members off the A list? 

Yes. 22 A 

23 Q Do you know last year how many referrals there were 

24 for members and for non-members, roughly? 

25 MR. ALBRIGHT: I'd object. 
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4 

5 

6 (The 

7 
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JUDGE STEVENSON: Sustained. It doesn't have anything 

with this. 

MR. ROSENFELD: Thank you. Nothing further. 

JUDGE STEVENSON: Anything further? 

All right. Thank you very much, Mr. Kist. 

witness was excused.) 

JUDGE STEVENSON: Let's go off the record here for a 

8 minute. 

9 (Whereupon, a brief recess was taken.) 

10 JUDGE STEVENSON: Back on the record. 

11 Whereupon, 

12 EMMETT HERMAN 

13 was called as a witness herein and, after first having been 

14 duly sworn, was examined and testified as follows: 

15 DIRECT EXAMINATION 

16 Q BY MR. ALBRIGHT: Could you state your name please, 

17 for the record? 

18 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

A 

Q 

A 

Q 

A 

year. 

Emmett Robert Herman, Jr. My name is Hoagie. 

And by whom are you employed, Mr. Herman? 

AVW Audio/Visual, Incorporated. 

And where are you employed by AVW? 

I'm the general manager of the Las Vegas branch. 

How long have you been employed by AVW in Las Vegas? 

In Las Vegas, I arrived near the end of March last 
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1 Q That is '95? 

2 A '95. 

3 Q Okay. And where were you before you arrived here in 

4 Las Vegas? 

5 A Houston, Texas. 

6 Q And who -- by whom were you employed? 

7 A AVW Audio/Visual. 

8 Q Are you testifying here pursuant to a subpoena that I 

9 issued to you, Mr. Herman? 

10 A That's correct. 

11 Q And in that subpoena, I requested a variety of 

12 documents from AVW. Do you remember that? 

13 A Yes, I do. 

14 Q And Mr. Herman, did you search for documents pursuant 

15 to my subpoena? 

16 A I'm sorry? Would you repeat that? 

17 Q Did you conduct a search for documents that I made 

18 pursuant to my subpoena? 

19 A 

20 Q 

Yes, I did. 

Okay. And did you retrieve any documents pursuant to 

21 that subpoena regarding AVWs name request for employees 

22 through IATSE Local 720? 

23 A Yes, I did. 

24 Q And what documents did you retrieve, Mr. Herman? 

25 A I retrieved a letter from Mike Barnes, who is the vice 
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1 president out of our corporate office in Dallas for the NAB 

2 show with a request for individuals to service that show. 

3 Q In what year? 

4 A 1995. 

5 Q Okay. Did you retrieve any other name request 

6 documents, Mr. Herman? 

7 A When you say "name request documents," are you 

8 speaking --

9 Q For -- For the NAB convention. 

10 A 

11 Q 

12 A 

13 Q 

Yes. 

And --

From prior years to that. 

Okay. Just directing your attent'ion to the document 

14 you just referred to for the NAB convention in 1995, if you 

15 know -- well, let me show you what's at least been 

16 identified marked and identified as General Counsel 

17 Exhibit 9. 

18 Do you recognize that document, Mr. Herman? 

19 (Witness proffered document.) 

20 A Yes. 

21 Q And what is that document? 

22 A This is a letter sent by Mike Barnes to George 

23 Shiroky, as far as a crew call for the NAB show, which would 

24 be April of '95. 

25 Q Okay. And if you know, where did that document come 
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1 from, Mr. Herman? 

2 A It came from Mike Barnes's office in Dallas, Texas. 

3 Q Okay. And are those name request documents kept in 

4 the normal course of -- business, Mr. Herman? 

5 A Yes, they are. 

6 Q Okay. And if you know, are the entries on those 

7 documents, and that's referring to General Counsel Exhibit 

8 9, are the entries made in the normal course of AVWs 

9 business? 

10 A Yes. 

11 Q And are those -- are the entries on those documents 

12 true and correct to the best of your knowledge? 

13 A Yes. 

14 MR. ALBRIGHT: I'd offer GC Exhibit 9. 

15 MR. ROSENFELD: May I ask some voir dire questions? 

16 VOIR DIRE EXAMINATION 

121 

17 Q BY MR. ROSENFELD: Mr. Herman, your office is in Las 

18 Vegas, is it not? 

19 A 

20 Q 

That's correct. 

And you were not the person maintaining this document, 

21 were you? 

22 A 

23 Q 

24 A 

25 Q 

No, I was not. 

And you're not the person who sent it? 

No, sir. 

You're not the person who signed it? 

Case 2:11-cv-00524-LDG-DJA   Document 228   Filed 09/13/20   Page 124 of 250



122 

1 A No, sir. 

2 Q And you have no personal knowledge that it was sent, 

3 do you? 

4 A I -- Not prior. I have knowledge now that it was 

5 sent. 

6 Q Whatever information you have is something that 

7 somebody told you? 

8 A Correct. 

9 Q In other words, you weren't in Dallas in March of 

10 1995, on or about March 22? 

11 A No, I was not. 

12 Q All right. And you had nothing -- And it wasn't your 

13 decision to request people or not request people for the NAB 

14 show, was it? 

15 A No. 

16 Q That was something that was done by Mr. Barnes, and 

17 not yourself? 

18 A Correct. 

19 Q So, in fact, you had absolutely nothing to do with the 
' 

20 generation or mailing or preparation of this letter, did 

21 you? 

22 A No. 

23 Q And you had nothing to do with maintaining this 

24 document in any files, either, did you? 

25 A No. 
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1 Q The fact is that if there was such a document, it was 

2 maintained by somebody in Dallas? 

3 A That's correct. 

4 Q All right. And I notice the name Efroymson on that. 

5 Who is Efroymson? It's on the fax if it's not --

6 A That's the attorney for the Freeman Companies here in 

7 Las Vegas, labor lawyer. 

8 Q And actually, do you know if this letter came through 

9 Mr. Efroymson? 

10 A 

11 Q 

I'm sure it did. 

It didn't come from you, did it? 

12 A Well, it came from me, as well. They faxed it to Mr. 

13 Efroymson and to me. 

14 Q And you have no personal knowledge it was sent, do 

15 you? 

16 A Pardon me? 

17 Q You have no knowledge of your own that it was sent by 

18 anybody to anybody? 

19 A Just from what I've heard from Mike Barnes and other 

20 people. 

21· MR. ROSENFELD: Okay. I object as inadequate 

22 foundation. 

23 

24 

JUDGE STEVENSON: Well, you're offering the document. 

I'll disagree with you that a whole essence of 

25 business record means that you don't have to have the author 
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2 business record foundation. 

3 MR. ROSENFELD: Your Honor, I'm sorry. This 
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4 is Your Honor, if it's being offered for the fact that it 

5 was mailed, and that -- Your Honor, a business record is a 

6 document that's regularly maintained by a business. And 

7 it's meant to show the conduct of the business. You can't 

8 prove that a document was mailed and sent to somebody by 

9 offering it as a business record. You can establish that it 

10 was maintained by -- I suppose one could put this in and 

11 say, "This is a business record because it was maintained by 

12 them and, therefore, this was in their file. But what that 

13 doesn't prove is that it was mailed to the addressee by 

14 anybody. And then the document becomes totally hearsay. 

15 And the reason for the business record exception is to 

16 avoid the hearsay rule so that you can take the document for 

17 the truth of it. But this, because it's not, there's no 

18 authentication it was a business record, because this man 

19 isn't the custodian of it. 

20 And secondly, because there's no proof it was mailed, 

21 it's wholly irrelevant. 

22 JUDGE STEVENSON: First of all, it's admissible as a 

23 business record. Whether that is adequate to prove that it 

24 was mailed will remain to be seen. I'm admitting the 

25 document. I do admit it into evidence as General Counsel 
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1 Exhibit 9. 

2 I reserve the right to judge whether there is adequate 

3 proof of mailing by the mere fact that it's admitted into 

4 evidence. I don't know that that would necessarily follow. 

5 (The document referred to having been previously marked for 

6 identification as General Counsel Exhibit No. 9, was 

7 received in evidence.) 

8 

9 

MR. ROSENFELD: Thank you. 

JUDGE STEVENSON: All right. Any further questions 

10 for Mr. Herman? 

11 

12 

MR. ALBRIGHT: Yes. 

DIRECT EXAMINATION (RESUMED) 

13 Q BY MR. ALBRIGHT: Mr. Herman, does AVW in Las Vegas 

14 maintain no-hire letters? 

15 A Yes, it does. 

16 Q And where are those documents maintained, Mr. Herman? 

17 A In our offices on Placid. 

18 Q And have you reviewed that file of no-hire letters to 

19 ascertain if Steve Lucas has been the subject of a no-hire 

20 letter from AVW? 

21 MR. ROSENFELD: We will stipulate that AVW has not 

22 provided a no re-hire letter for Mr. Lucas up to this point. 

23 It doesn't mean he won't have one in the future. 

24 JUDGE STEVENSON: Do you wish to accept that 

25 stipulation, or do you 
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1 MR. ALBRIGHT: At any point in time? With that 

2 caveat. 

3 MR. ROSENFELD: At any relevant time -- any relevant 

4 time in March of 1995, relevant to this charge. 

5 

6 

7 mean, 

8 case? 

9 

10 

11 

12 

13 Q 

MR. ALBRIGHT: At any time? 

JUDGE STEVENSON: Well, at any time material -- You 

forever in the world, at any time material to this 

MR. ALBRIGHT: At any time material to this case. 

MR. ROSENFELD: So stipulated. 

JUDGE STEVENSON: Okay. Any further questions? 

MR. ALBRIGHT: Yes. 

BY MR. ALBRIGHT: Mr. Herman, to .your knowledge, as 

126 

14 general manage_r of the Las Vegas office of AVW, have you or 

15 your office ever been provided with no-hire letters from the 

16 union concerning other employers? 

17 

18 

MR. ROSENFELD: Objection. It's irrelevant. 

JUDGE STEVENSON: How would this -- The union would 

19 give this company letters about other employers? Is that 

20 what you're asking him? 

21 

22 

23 

MR. ALBRIGHT: Uh-huh. 

JUDGE STEVENSON: I'll sustain the objection. 

MR. ALBRIGHT: Okay. I object. I think it is 

24 relevant, especially given their defense. 

25 JUDGE STEVENSON: I can't hear you. 
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1 MR. ALBRIGHT: I think that it is relevant, especially 

2 given their defense. 

3 JUDGE STEVENSON: Well, you'll have to convince me 

4 some way. I don't -- I don't see how it would tie in. 

5 MR. ALBRIGHT: The contracts state, unequivocally, 

6 that the employer shall be the sole judge. 

7 

8 

JUDGE STEVENSON: I recall that. 

MR. ALBRIGHT: The fact that Mr. Herman has not 

in 

( 

9 provided -- and has stipulated that the union has not been 

10 provided any no-hire letter, coupled with the fact that the 

11 union, in fact, does not send any such information out, at 

12 least as to Mr. Herman at AVW, is clearly relevant as to Mr. 

13 Lucas's attempts to register on the referral system in March 

14 of '95, and be sent out to AVW, where he was name requested. 

15 JUDGE STEVENSON: Your question to the witness was 

16 whether the union gave him no re-hire letters relative to 

17 other employers. 

18 

19 

MR. ALBRIGHT: Uh-huh. 

JUDGE STEVENSON: And I don't see how that would make 

20 a difference at all in what this company may or may not do. 

21 I still don't see it, so I'll sustain the objection. 

22 

23 

24 Q 

MR. ALBRIGHT: Okay. 

JUDGE STEVENSON: Let's go on to another point. 

BY MR. ALBRIGHT: Since March of l995, after you came 

25 to Las Vegas, Mr. Herman, have you ever been contacted by 
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I anyone from the union concerning Steve Lucas? 

2 A No. 

3 Q If you know, has anyone at AVW, since March of '95, 

4 ever been contacted by the union concerning Steve Lucas? 

5 A Not to my knowledge. 

6 MR. ALBRIGHT: I have no further questions. 

7 CROSS EXAMINATION 

8 Q BY MR. ROSENFELD: Mr. Herman, did I ask you to look 

9 at General Counsel -- an exhibit --

10 A Yes. 

II Q I asked you to look at General Counsel Exhibit l(n), 

12 did I not? 

13 A I don't know what the numbers on 'them -- but these are 

14 the documents that you asked me to look at. 

15 Q It is 1 (n) at the upper - -

16 A It is 1 (n) . 

17 Q Okay. And that included a number of documents 

18 concerning Mr. Lucas's conduct. 

19 MR. ALBRIGHT: I would object, your Honor. It's not 

20 even within the scope of direct at all. 

21 JUDGE STEVENSON: How is this within the scope? 

22 MR. ROSENFELD: Because Mr. Herman was asked about 

23 whether -- Well, he was asked about Mr. Lucas and what the 

24 company did with respect to Mr. Lucas, and whether the 

25 company had ever had a no re-hire letter on him. And also 
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1 he was asked whether they'd taken any action with respect to 

2 Mr. Lucas since March of '95. 

3 JUDGE STEVENSON: I remember all that, but I don't see 

4 how this has anything to do with the other 

5 MR. ROSENFELD: Well, the purpose of the question is 

6 to establish that based upon this information that Mr. 

7 Herman now has, the company will not hire Mr. Lucas. 

8 JUDGE STEVENSON: I'll sustain that. That has no 

9 relevant --

10 MR. ROSENFELD: Well, it goes to the remedy in this 

11 case, because if based upon this information, now the 

12 company will not hire him, then there's no appropriate 

13 remedy. 

14 JUDGE STEVENSON: You can make an offer of proof if 

15 you wish, but that has nothing to do with -- that has 

16 nothing to do with my job right at the moment. 

17 What this witness now says he's going to do from here 

18 on in has nothing at all to do with the issues in this case. 

19 MR. ROSENFELD: The offer of proof is that this 

20 witness would testify, if asked, that AVW would not hire Mr. 

21 Lucas based upon this information. They would, in 

22 fact -- Well, if dispatched, they would not hire. 

23 JUDGE STEVENSON: All right. That ends the offer of 

24 proof. I persist in my sustaining the objection. 

25 Any further questions? 
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1 MR. ROSENFELD: Nothing further. 

2 JUDGE STEVENSON: All right. Any further questions? 

3 MR. ALBRIGHT: No. 

4 JUDGE STEVENSON: Mr. Herman, do you know a man by the 

5 name of Mr. Lucas? 

6 THE WITNESS: No, sir. 

7 JUDGE STEVENSON: In getting the document from the 

8 vice president, Mr. Barnes, is that --

9 THE WITNESS: Correct. 

10 JUDGE STEVENSON: -- did you ever ask Mr. Barnes if 

11 he knew somebody named Mr. Lucas? 

12 THE WITNESS: Yes, I did. 

13 JUDGE STEVENSON: And did he say he did? 

14 THE WITNESS: Yes. 

15 JUDGE STEVENSON: Well, I think I'll just leave it at 

16 that. 

17 THE WITNESS: Okay. 

18 JUDGE STEVENSON: In case he said something else, I 

19 won't ask. 

20 So, those are all the questions I have. 

21 Any further questions? 

22 MR. ALBRIGHT: Nothing. 

23 JUDGE STEVENSON: All right. Any further questions? 

24 MR. ROSENFELD: No. 

25 JUDGE STEVENSON: All right. Thank you very much for 
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I coming in and staying around as long as you have. 

2 The witness was excused.) 
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3 JUDGE STEVENSON: All right. Let's go off the record 

4 now for a minute. 

5 (Discussion held off the record.) 

6 JUDGE STEVENSON: Back on the record. We're going to 

7 take lunch now, and come back at 1:00. 

8 Off the record. 

9 (Whereupon, at 12:17 p.m., the above-entitled matter 

10 recessed to reconvene at 1:00 p.m. the same day.) 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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AFTERNOON SESSION 1 

2 

3 

1:08 p.m. 

JUDGE STEVENSON: Back on the record. 

4 Whereupon, 

5 STEVEN LUCAS 

6 was called as a witness herein and, after first having been 

7 duly sworn, was examined and testified as follows: 

8 DIRECT EXAMINATION 

9 Q BY MR. ALBRIGHT: Could you state your name, please, 

10 for the record? 

11 A 

12 Q 

13 A 

14 Q 

Steven Lucas. 

Mr. Lucas, what's your address? 

P.O. Box 61103, Boulder City, Nevada 89006. 

Okay. Mr. Lucas, are you currently a member of IATSE 

15 Local 720? 

16 A No, I am not. 

17 Q Have you ever been a member of IATSE Local 720, Mr. 

18 Lucas? 

19 

20 

21 

22 Q 

MR. ROSENFELD: Objection. It's irrelevant. 

JUDGE STEVENSON: Objection overruled. 

THE WITNESS: Yes, I have. 

BY MR. ALBRIGHT: When did you first become a member, 

23 Mr. Lucas? 

24 A 

25 Q 

I believe I was initiated around -- at or around 1981. 

And when did you relinquish your membership in IATSE 
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1 Local 720, Mr. Lucas? 

2 

3 

4 

MR. ROSENFELD: Objection. Irrelevant. 

JUDGE STEVENSON: Objection overruled. 

THE WITNESS: At or around 1992 I .took an honorable 

5 withdrawal card from the secretary treasurer, Shirley 

6 Cowell. 

7 Q BY MR. ALBRIGHT: Okay. Is that something that you 

8 initiated? 

9 

10 

11 

MR. ROSENFELD: Objection. It's irrelevant. 

JUDGE STEVENSON: You may answer. 

THE WITNESS: Yes, I did. 

12 Q BY MR. ALBRIGHT: Now, during the time period, I 

13 guess, beginning around 19 -- we can just start with 1992, 

14 after you had relinquished your membership. Well, let me 

15 back up a minute. 

133 

16 

17 May of 

Between the time that you became a member in 1980 and 

1994, did you utilize the hiring hall of IATSE Local 

18 

19 

20 

21 

720? 

A 

Q 

A 

Yes, I did. 

And were you referred for employment? 

Yes, I was. 

22 Q How did it -- How did you register -- How do you 

23 register on the union's hiring hall, Mr. Lucas? 

24 

25 

MR. ROSENFELD: Objection. 

JUDGE STEVENSON: Objection overruled. 
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THE WITNESS: Initially, in '78 or '79, you go down to 

2 the hiring hall and you fill out an application to register 

3 for work. And as they deploy you or dispatch you into the 

4 job market, you would then -- did you say "become a member, 11 

5 or just - -

6 Q BY MR. ALBRIGHT: No. How did you register? How did 

7 that How did that happen? What's the procedure involved? 

8 A I physically went down to the union hall during a 

9 specific time and date that the union takes new registrants. 

10 Q Okay. But that was when you were registering as a new 

11 registrant? 

12 A Yes. 

13 Q Okay. And after that time, you know, after you're 

14 registered as a new registrant, how did you register at the 

15 hiring hall? 

16 A Well, you sign in telephonically or in person on 

17 the -- with the chief or job dispatcher on duty. 

18 Q Okay. Describe the procedure of signing in 

19 telephonically. 

20 

21 

MR. ROSENFELD: I object. 

JUDGE STEVENSON: I don't want to get too much into 

22 this now. I think the bare bones procedure is adequate, but 

23 I don't want any details on it. 

24 MR. ALBRIGHT: Okay. 

25 Q BY MR. ALBRIGHT: During the time that you were 
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3 A Well, I was qualified in a number of classifications. 

4 Q Okay. And what classifications were those? 

5 A Over the years, my classifications increased, due to 

6 participation in the training trust and --

7 Q Okay. In May of '94, let's just take that period of 

8 time, okay? What classifications were you qualified to? 

9 A Car loader, assistant props, spotlight operator, 

10 assistant carpenter, assistant fly man, a assistant sound 

11 man, a head sound man, a electronic video camera operator, 

12 hand-held electronic. video camera operator. I have in the 

13 past had experience on a electronic character generator and 

14 worked some fights in the Las Vegas market, some title 

15 fights, in addition to the final one, I believe, is 

16 audio/visual technician. 

17 Q Okay. 

18 A It wasn't a -- By the way, it wasn't a card for that 

19 classification until recently. 

20 MR. ROSENFELD: Your Honor, that's not responsive to 

21 the question. Move to strike. 

22 JUDGE STEVENSON: Motion granted. 

23 Q BY MR. ALBRIGHT: That actually gets into the next 

24 area that I wanted to ask you about. Were there cards 

25 located at the union hiring hall concerning you, if you 
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I know? 

2 MR. ROSENFELD: Objection. It's irrelevant, your 

3 Honor. We have said from the beginning that after May 19, 

4 1994, we have not referred this person. 

5 JUDGE STEVENSON: All right. Objection overruled. 

6 MR. ROSENFELD: Objection. Lack of foundation. How 

7 does -- There's no foundation he knows what cards were at 

8 the union. 

9 JUDGE STEVENSON: Well, let's find out. 

10 Q BY MR. ALBRIGHT: Did you ever observe or see any 

11 cards maintained by the union? 

12 A Yes. On occasions I would sign in the union hall in 

13 person, and the job dispatcher physically would have a 

14 record, a log of, you know, three and-a-half by five index 

15 cards, and they were around the perimeter of his desk in 

16 like a card catalog compartment with -- they would just 

17 rotate them physically, instead of like a computer, or 

18 something like that. 

19 Q Okay. Now, during the period of time, 1994, okay --

20 A 

21 Q 

Yes. 

-- did you ever remove any documents from your file 

22 from the union's offices? 

23 A 

24 Q 

25 A 

From my file? 

Uh-huh. 

No, I did not . 
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1 Q And in May of 1994, what list were you on at the 

2 union's hiring hall? 

3 A The A list. 

4 Q Now, Mr. Lucas, I want to direct your attention to the 

5 period of time early 1995. Did you take any action in early 

6 1995 with regard to referral by the union? 

7 A Yes. I attempted to sign in the union's out-of-work 

8 list. 

9 Q Okay. 

10 A And 

11 Q And did y~u take any other action, with respect to 

12 referral by the union? 

13 A Yes. I thought my emotional and mental stability was 

14 questioned at the time. And I'd gone to a psychologist and 

15 can prove that I was eligible or qualified to work that they 

16 would reinstate me and put me on the hiring hall referral 

17 list. 

18 Q Okay. And did you see a psychologist? 

19 A Yes, I did. 

20 Q And what psychologist did you see, Mr. Lucas? 

21 A Doctor Lynn Larson. 

22 Q A:ri.d how did you find Doctor Larson, Mr. Lucas? 

23 A I went to the County Health Department and found out 

24 if they did any evaluations. And I was told by one of their 

25 psychologists that they don't do evaluations there, however, 
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1 you could check out Doctor Lynn Larson, and he gave me his 

2 name and -- or phone number. 

3 Q And did you retain Doctor Larson's services? 

4 A Yes, I did. 

5 Q That's GC Exhibit 8. 

l38 

6 JUDGE STEVENSON: I think he's got everything right up 

7 there, already. 

8 MR. ALBRIGHT: -- GC-8 is the document --

9 Q BY MR. ALBRIGHT: Let me direct your attention to the 

10 second page of General Counsel Exhibit 8. Do you recognize 

11 that document, Mr. Lucas? 

12 A Yes, I do. 

13 Q And what is that document? 

14 A This is a copy of the letter that Doctor Lynn Larson 

15 wrote on my behalf regarding my suitability for employment 

16 through the Stage Hands union directed to Dennis Kist, 

17 president at the time. 

18 Q Okay. And did you do anything -- Did you receive this 

19 letter from Doctor larson? 

20 A 

21 Q 

Yes, I did. 

And what, if anything, did you do with respect to this 

22 letter, Mr. Lucas? 

23 A I received this on March 3rd, a Friday, and I took it 

24 to the post office and mailed it -- coupled it with the 

25 letter that I wrote to Dennis Kist regarding making several 
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2 list, and sent it registered mail to the union hall. 
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3 Q Okay. Now, directing your attention to the first page 

4 of General Counsel Exhibit 8, do you recognize that 

5 document? 

6 A Yes, I do. 

7 Q And what is that document, Mr. Lucas? 

8 A This is, in fact, the letter that I sent to Dennis 

9 Kist that was coupled with the letter from Doctor Lynn 

10 Larson. 

11 Q Okay .. And at the time that you sent these letters to 

12 the union, Mr. Lucas, had you signed the document? 

13 A Initially, I signed it and then I' didn't realize when 

14 Doctor Larson would be done with his letter. 

15 Q Okay. 

16 A And once he was done with his letter, I thought I'd 

17 better sign my letter and date it, just so I can send them 

18 together from the post office. 

19 Q Okay. 

20 A 

21 Q 

22 

23 

24 

Save on the expenses, since I was black-balled. 

And do --

MR. ROSENFELD: Move to strike, your Honor. 

JUDGE STEVENSON: Excuse me? 

MR. ROSENFELD: I move to strike his comment, "Since I 

25 was black-balled.n 
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JUDGE STEVENSON: All right. Motion granted. 

MR. ALBRIGHT: Okay. 

140 

3 Q BY MR. ALBRIGHT: Just directing your attention to the 

4 last page of that exhibit, Mr. Lucas, do you recognize that 

5 document, Mr. Lucas? 

6 MR. ROSENFELD: Your Honor, we stipulated -- this 

7 document. 

THE WITNESS: Yes. 

MR. ROSENFELD: It's irrelevant. 

8 

9 

10 JUDGE STEVENSON: Do we need to go into this? There's 

11 no issue about any of this, is there, as far as the mail 

12 receipt is concerned? 

13 MR. ROSENFELD: I think the only question is precisely 

14 what day we got it, but I've -- even got it. 

15 JUDGE STEVENSON: Well, he said he mailed it on the 

16 3rd. 

17 Is that right? 

18 THE WITNESS: Yes. But Dennis Kist, I think, 

19 mentioned ·that the signature -- he claimed the second 

20 signature wasn't on his letter earlier. 

21 MR. ALBRIGHT: Okay. 

22 THE WITNESS: That's why it's relevant, I think. 

23 MR. ALBRIGHT: Well, I've already asked you a question 

24 about that, and that's fine --

25 MR. ROSENFELD: Hold on. Just for the record, Mr. 
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1 Lucas's comment is to be stricken as not responsive to the 

2 question. We were the last page, I commented that we 

3 agreed we got it, so we wouldn't -- there's no need to talk 

4 about the last page. 

5 JUDGE STEVENSON: All right. I'll strike his comment. 

6 And I was addressing Mr. Albright, asking if we needed to go 

7 into this, in light of 

8 MR. ALBRIGHT: I won't ask any further questions on 

9 it. 

10 Q BY MR. ALBRIGHT: Mr. Lucas, did you pay for Doctor 

11 Larson's services? 

12 A 

13 Q 

14 

15 

16 

17 

Yes, I did. 

And how much did you pay for Doctor Larson's services? 

MR. ROSENFELD: Objection. It's irrelevant. 

JUDGE STEVENSON: I'll let him --

Go ahead. 

THE WITNESS: Five hundred dollars. 

18 Q BY MR. ALBRIGHT: Now, are you familiar, Mr. Lucas, 

19 with a company by the name of AVW Audio/Visual? 

20 A Yes, I am. 

21 Q And had you worked for AVW prior to 1995? 

22 A Yes, for the two prior years. They requested me for 

23 the National Association of Broadcasters convention, which 

24 is usually held in April in Las Vegas. 

25 Q Okay. Now, just directing your attention to the 
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1 period of time 1995, March of 1995, did you communicate with 

2 anyone from AVW, Mr. Lucas? 

3 A Yes. I spoke to Mark Poda.ny, the senior audio 

4 director or audio director of AVW, and asked him if he 

5 intended on requesting me for the 1995 NAB convention. 

6 Q Do you -- Can you put a date on about when that 

7 conversation took place? 

8 A Let's see. It was sometime in -- I'd say March 22nd, 

9 or something closer, March 20th. 

10 Q How did -- Did you initiate the contact with Mr. 

11 Podany? 

12 A Yes, I did. 

13 Q And how did you contact him? 

14 A I wrote him a letter, and by phone we talked. 

15 Q Did you -- handing you what I've marked for 

16 identification purposes General Counsel Exhibit 11. 

17 Do you recognize that document? 

18 (Witness proffered document.) 

19 (The document referred to was marked for identification as 

20 General Counsel Exhibit 11.) 

21 A Yes. It was in April that I guess talked to Mr. 

22 Podany. 

23 Q Okay. 

24 A I wasn't clear on the date. Obviously, it was before 

25 the NAB. 
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1 Q Did you talk to him before the NAB convention? 

2 A Yes, I did. 

3 Q And can you identify General Counsel Exhibit Number 

4 11, Mr. Lucas? 

5 A Yes, I can. 

6 Q And what is that? 

7 A It is a copy of a letter I sent to Mr. Podany. 

8 Q And how did you send that letter to Mr. Podany? 

9 A I just mailed it to him, and then a couple weeks later 

10 asked him if he received it. 

11 Q Okay. And was that in the telephone conversation that 

12 you were ref erring to? 

13 A 

14 

15 

16 dated. 

17 

Yes, it was. 

MR. ALBRIGHT: I'd offer GC-11 into evidence. 

JUDGE STEVENSON: I notice that the letter is not 

Did you say you mailed it to him in March of 1995? 

THE WITNESS: I did say March of '95, but you know, 

18 the NAB -- sometimes the NAB is in April, and it was in 

19 March that particular year, '95, so I did mail it to him 

20 prior to the NAB convention. 

21 JUDGE STEVENSON: Any objection to General 

22 Counsel's 

23 

24 

MR. ROSENFELD: No. 

JUDGE STEVENSON: That document will be admitted into 

25 evidence. 
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1 (The document referred to having been previously marked for 

2 identification as General Counsel Exhibit No. 11, was 

3 received in evidence.) 

4 Q BY MR. ALBRIGHT: Now, in your telephone conversation 

5 with Mr. Podany, what was said and by whom, Mr. Lucas, in 

6 that conversation? 

7 

8 said. 

9 

10 

MR. ROSENFELD: Objection. It's irrelevant what he 

JUDGE STEVENSON: Objection overruled. 

THE WITNESS: I just wanted to know if he --

11 Q BY MR. ALBRIGHT: Is this what you're asking him? 

12 A 

13 Q 

Yes. This is what I'm asking Mr. Podany. 

Okay. Yeah. Just describe what you said and what Mr; 

14 Podany said. 

15 A I was wondering if he intended to request me again 

16 this year, or in March, on the NAB convention. 

17 Q Uh-huh. 

18 A And he said he would, in fact, request me and give the 

19 information -- forward the information to Mr. Barnes. 

20 Q What did you say, if anything? 

21 A I told him I would be delighted to work for him, and I 

22 was available during that time frame to work. 

23 Q Okay. Now, in March of 1995, did you speak to anyone 

24 at the union hall concerning referral? 

25 A Yes. I spoke to a job dispatcher named Ray. I -- He 
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2 didn't know who he was. And I --
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3 Q. When did that conversation take place, if you can put 

4 a date on it? 

5 A Shortly after I sent this letter. So, I'd say 

6 about 

7 Q All right. When you say "this letter," what letter 

8 are you ref erring to? 

9 A The letter to Dennis Kist. 

10 Q Okay. The GC Exhibit 8? 

11 A Yes, Exhibit 8, 3/3/95, probably about 3/10/95 or, you 

12 know 

13 Q Okay. And what was said, and by whom during that 

14 conversation? 

15 MR. ROSENFELD: Objection. Lack of foundation. No 

16 evidence that the person he spoke to was, in fact, the 

17 dispatcher and an agent of the union. 

18 JUDGE STEVENSON: Well, didn't Mr. Kist name a man 

19 named Ray as -- and then he gave his last name, as one of 

20 the three full-time dispatchers? 

21 MR. ALBRIGHT: Or at least part-time. 

22 MR. ROSENFE.LD: Well, you realize there was a Ray who 

23 was a dispatcher, but we don't know it's the same person. 

24 He doesn't know. 

25 JUDGE STEVENSON: What led you to believe he was a 
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I dispatcher when you spoke to him? 

2 THE WITNESS: I asked him if I was currently signed in 

3 and available for work, and I heard him access the computer 

4 terminals. They had a module. 

5 JUDGE STEVENSON: Objection overruled. Let's -- I'll 

6 allow him to give the conversation. 

7 Q BY MR. ALBRIGHT: Okay. Go ahead and describe what 

8 was said and by whom in that conversation. 

9 A I gave him my name, and I heard him punch a keypad. 

10 And then he read on a CRT something like -- I overheard him 

11 mumbling to himself something, "No further dispatch pending 

12 NLRB investigation. 11 And then he just said, "No. No, 

13 you' re not eligible for work referral. 11 ' 

14 Q Okay. Anything else take place in that conversation, 

15 Mr. Lucas? 

16 A Well, I was wondering if I was -- No. Not that I 

17 know 

18 Q Yeah. That's what I mean. I mean, did you say 

19 anything in response to that? 

20 A No, I did not. 

21 Q Okay. Now, in 1995, March or April of 1995, were you 

22 ever referred to the AVW job at the NAB convention? 

No, I was not. 23 A 

24 Q And were you ever contacted by the union about that 

25 job? 
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1 A No, I was not. 

2 Q Or any other job? 

3 A No, I was not. 

4 Q Since March of 1995, were you contacted by the union 

5 in any way concerning your status in the referral system? 

6 A The union conveyed no communication whatsoever. 

7 Q In 1995, were you given any kind of a hearing by the 

8 union concerning your status in the referral system? 

9 A 

10 Q 

11 A 

12 Q 

Nothing whatsoever. 

In 1995, were you a member of the union, Mr. Lucas? 

No, I was not. 

Now, during the period of time, 1994, just directing 

13 your attention to the -- towards the end of 1994, and in 

14 1995, did you utilize any other union hiring hall? 

15 

16 

MR. ROSENFELD: Objection. Irrelevant. 

JUDGE STEVENSON: How would this work into our case in 

17 some way? 

18 MR. ALBRIGHT: Well, it's no surprise as to what their 

19 defense is going to be, given the admissions that it was an 
. 

20 exclusive hiring hall, and the absolute lack of any action 

21 by the union in 1995 investigation, hearing, whatever you 

22 want to call it. And I think this evidence of Mr. Lucas as 

23 using another hiring hall without incident is quite 

24 relevant. 

25 JUDGE STEVENSON: I'll sustain the objection. I don't 
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1 think it would make any difference if he did or he didn't, 

2 as to whether this union did anything wrong. 

3 

4 then. 

5 

MR. ALBRIGHT: I'd like to make an offer of proof 

JUDGE STEVENSON: Go ahead, sir. 

6 MR. ALBRIGHT: If given an opportunity to testify, 

7 along with my offer of proof there's going to be some 

8 documentation, as well. 

9 JUDGE STEVENSON: You'll have to speak up, though. 

10 I'd like to hear the offer of proof. 

11 MR. ALBRIGHT: I'm sorry. If given an opportunity to 

12 testify, Mr. Lucas would testify that at least since 

13 November of 1994 he has utilized the Te'amster' s Local union 

14 number 631 hiring hall in Las Vegas, Nevada, has been 

15 referred to jobs, including Greyhound Entertainment 

16 Services, Giltspur Expo Service and the Freeman Company, and 

17 has, in fact, worked in that hiring hall from about on or 

18 around November of 1994 through at least August of 1995 with 

19 various referrals without incident or problem, has been laid 

20 off in the normal course of business and referred to jobs, 

21 and has, in fact, received pay stubs, because that was the 

22 back of my exhibit, from the GES Exposition Services. And 

23 that is exactly one of the employers, at least allegedly, 

24 that this union, IATSE Local 720, is relying on as an 

25 absolute no-hire under any circumstance. So, I think it's 
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1 relevant. And that's my offer of proof. 

2 And I would also add as part of my offer of proof I'm 

3 going to ask that GC Exhibit 12(a) through (r) be admitted 

4 into evidence. And I'll pass those around. 

5 (The document referred to was marked for identification as 

6 General Counsel Exhibit 12(a) through 12(r) .) 

7 JUDGE STEVENSON: You're offering the whole package of 

8 12? 

9 MR. ALBRIGHT: 12(a) through (r), I believe. Yes, 

10 your Honor. 

11 

12 

JUDGE STEVENSON: And what does this purport to be? 

MR. ALBRIGHT: These are the personnel -- One is a 

13 layoff slip. They are layoff slips, personnel employee time 

14 card documents, and time cards and layoff slips, including 

15 that were offered and signed into by Mr. Lucas when he would 

16 either report to a job or leave a job. And those are the 

17 documents, at least (a) through (q.) And then (r) is the 

18 pay stub that Mr. Lucas has received from GES Exposition 

19 Services. 

20 JUDGE STEVENSON: In a word, they're all referral 

21 documents having to do with the Teamsters? 

22 

23 

MR. ALBRIGHT: Yes. 

JUDGE STEVENSON: And if you haven't told us the time 

24 frame that all of this relates to, I'm not sure that you 

25 have, just from the beginning to --
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1 MR. ALBRIGHT: From on or around November 4th of '94 

2 through at least August of 1995. 

3 JUDGE STEVENSON: Any objection to General Counsel's 

4 12(a) through 12(r)? 

5 MR. ROSENFELD: Well, on the same basis of relevance, 

6 your Honor. 

7 JODGE STEVENSON: I'll refuse that offer and note your 

8 offer of proof in the record. I persist in my ruling that 

9 we can't get into that. It makes -- Really doesn't make any 

10 difference. 

11 MR. ALBRIGHT: I assume it will be placed in rejected 

12 exhibit file? 

13 JUDGE STEVENSON: It doesn't automatically go in 

14 there, but --

15 MR. ALBRIGHT: I guess I'd ask that it be placed in 

16 the rejected --

17 JUDGE STEVENSON: Mr. Court Reporter, I'd ask you 

18 include General Counsel Exhibits 12(a) through 12(r) in a 

19 rejected exhibit, please. 

20 MR. ALBRIGHT: May I have just a moment, your Honor? 

21 JUDGE STEVENSON: Off the record. 

22 (Whereupon, a brief recess was taken.) 

23 JUDGE STEVENSON: Back on the record. 

24 MR. ALBRIGHT: At this time, I have no further 

25 questions of Mr: Lucas. I guess I say that again with the 
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1 same caveat I didn't have to with the Hoagie Herman, but the 

2 same caveat concerning the status of the 

3 JDDGE STEVENSON: Yes. All right. 

4 CROSS EXAMINATION 

5 Q BY MR. ROSENFELD: Mr. Lucas, did you have a chance to 

6 review any documents in preparation of your testimony today? 

7 A Yes, I did. 

8 Q Did you look at any statements or affidavits you've 

9 given the labor board? 

10 A Yes, I did. 

11 Q Did you look at any other documents? 

12 A these letters. 

13 Q Anything else? 

14 A My unemployment files, employers that I've worked for 

15 in the past through Local 720 --

16 Q Anything else? 

17 A 

18 Q 

19 A 

20 Q 

Pension reports, annual pension statements. 

Anything else? 

Letters of request that I received from employers. 

Anything else? 

21 A Nothing to my knowledge. 

22 Q Do you have copies of those NLRB statements that you 

23 looked at? 

24 A 

25 Q 

Yes, I do. 

And where are those copies? 
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1 A In my briefcase. 

2 Q Okay. And all these documents you referred to, are 

3 they piled up in that briefcase? 

4 A Yes, they are. 

5 Q You looked through most of the documents in your 

6 briefcase, didn't you? 

7 A I looked through significant documents in my 

8 briefcase, not all of them, yes. 

9 Q Okay. And those documents in your briefcase all 

10 pertain to your employment, don't they? 

11 A Yes, they do. 

12 Q And you used You looked through them to refresh 

13 your recollection, so you could more accurately testify 

14 today, didn't you? 

15 A Yes, I did. 

16 MR. ROSENFELD: Your Honor, I'd like to have those 

17 documents produced so I can review them. 

18 JUDGE STEVENSON: I see no reason why they shouldn't 

19 be produced. 

20 Is there any -- Is there anything in those documents 

21 that you would consider too personal for the attorney for 

22 the union to look over? 

23 MR. ALBRIGHT: I've got -- I've obviously got copies 

24 of the affidavits in this case. 

25 JUDGE STEVENSON: Well, I'm assuming he's referring to 
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1 the affidavits in the prior case, because he'd automatically 

2 be entitled to the affidavit from this case. 

3 In fact, they might automatically be entitled to any 

4 affidavit that you have in your possession, as a matter of 

5 fact. 

6 MR. ALBRIGHT: Well, these are the -- these are the two 

7 that I have, the one from this case and the one from 

8 JUDGE STEVENSON: Okay. Let's first of all get 

9 the date and the length of the two statements you have 

10 there. 

11 MR. ALBRIGHT: The first affidavit I have is a three 

12 page affidavit dated March -- no, four page affidavit dated 

13 March 22nd, 1995, with attachments. Giving that to 

14 Respondent' s counsel·. 

15 The second affidavit is from the closed case file 

16 concerning release of this affidavit from the General 

17 Counsel's files. I would maintain that it is not relevant, 

18 and ask the judge, pursuant to board law, to review this 

19 affidavit in camera to determine whether or not General 

20 Counsel has to provide it to Respondent. 

21 JUDGE STEVENSON: Well, before considering that 

22 request, as I understand Mr. Lucas, he said that he looked 

23 at that document. 

24 Did you look at the affidavit that you gave to the 

25 NLRB in connection with the earlier case before you 
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1 testified here today? 

2 THE WITNESS: Yes, I did. 

3 JUDGE STEVENSON: All right. So, I don't need to 

4 review anything. The opposing attorney is entitled to look 

5 at anything. 

6 MR. ALBRIGHT: I understand that. I will give the 

7 affidavit to Mr. Rosenfeld from General Counsel's files, in 

8 light of that. 

9 JUDGE STEVENSON: All right. 

10 MR. ALBRIGHT: And that -- Let the record reflect that 

11 I am turning over to Mr. Rosenfeld a 12 page affidavit dated 

12 June 2nd, 1994. 

13 JUDGE STEVENSON: Now, that's all' you have, right, Mr. 

14 Albright? 

15 MR. ALBRIGHT: That's all I have. 

16 JUDGE STEVENSON: Mr. Lucas, you announced a number of 

17 different categories of documents which you looked at before 

18 you testified here today. And the general rule is the 

19 attorney for the opposing party is entitled to look at 

20 anything that the witness looked at in order to refresh the 

21 witness's mind. 

22 Now, my question to you is, do you feel there's 

23 something that is so personal, so personal that you would 

24 claim it should not be turned over to the attorney for the 

25 union? 
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1 THE WITNESS: No. It's a matter of record. It's an 

2 affidavit 

3 JUDGE STEVENSON: Would you go to your briefcase, and 

4 while he's reading those two statements, get copies of each 

5 and every document that you looked at before you testified 

6 here today, and I'm talking about anything last night or in 

7 the last day or two, in connection with preparing for this 

8 particular case, and give him copies of it, so he can read 

9 that over? 

10 

11 

12 

THE WITNESS: Where can we make copies? 

JUDGE STEVENSON: Pardon me? 

THE WITNESS: Where can we make copies? I mean, those 

13 are my only copies. 

14 JUDGE STEVENSON: He doesn't need to make copies. 

15 He'll just read them over. And if he needs to keep 

16 anything, then he'll have to find a way to make copies. But 

17 otherwise, he'll just give everything back to you when he's 

18 finished reading them. 

19 THE WITNESS: Okay. Earlier I was asked a question on 

20 the record that had I ever received anything from the union 

21 before? They did mail me, in fact, a check, registered mail 

22 that they - -

23 JUDGE STEVENSON: From this union? 

24 THE WITNESS: Yes. 

25 JUDGE STEVENSON: Okay. And --
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THE WITNESS: That's all I can 

JUDGE STEVENSON: When did you receive that? 

I 

2 

3 THE WITNESS: I can't recall. The best of my memory 

4 there was a grievance pending where I was dispatched to a 

5 job location at the Las Vegas Convention Center, and they 

6 had duplicated the dispatch, so per the contract, I was I 

7 qualified for a four hour minimum call, and they had to get 

8 the paperwork -- or get the employer to pay 

9 JUDGE STEVENSON: That was sometime in '93 or '94? 

IO THE WITNESS: No. Well, that was after I was no 

II longer available to be referred from the union hall. That's 

12 why they -- usually you can pick up the checks at the union 

13 hall. 

14 JUDGE STEVENSON: All right_. Would you get copies of 

15 everything in your briefcase, and give them to Mr. Rosenfeld 

16 here? And then --

17 JUDGE STEVENSON: Well, what about -- Just the things 

18 I reviewed you said, right? 

19 

20 

21 

JUDGE STEVENSON: Yes. That's what I just said. 

THE WITNESS: Okay. 

JUDGE STEVENSON: Off the record. 

22 (Whereupon, a brief recess was taken.) 

23 JUDGE STEVENSON: Back on the record. We've had a 

24 chance now to look at the documents that Mr. Lucas said he 

25 reviewed, and I think that counsel has also had a chance to 
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2 examination. 

3 Q BY MR. ROSENFELD: Mr. Lucas, you had a chance to go 

4 through your briefcase, didn't you? 

5 A Yes, I did. 

6 Q And you pulled out everything you had reviewed, 

7 correct? 

8 A Yes, I did. 

9 Q And you told us you reviewed some records of 

10 employment for Local 631, you remember that? 

11 A Yes. 

12 Q And you pulled those records out? 

13 A 

14 Q 

15 A 

16 Q 

17 A 

18 wants? 

Yes. 

Okay. And are those on the table? 

Yes, they are. 

Isn't that 

Can I just bring them up here and hand him what he 

157 

19 JUDGE STEVENSON: Isn't this something that we didn't 

20 go into in the general counsel's direct? This is the 

21 Teamsters 

22 

23 

MR. ROSENFELD: That's correct. 

JUDGE STEVENSON: And we kept that out at your 

24 objection, as I remember. 

25 MR. ROSENFELD: But he testified he reviewed it. And 
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2 purposes of the fact that he did refresh his recollection 

3 with it. 

l58 

4 JUDGE STEVENSON: All right. And what is your claim 

5 now, that you didn't get that material? 

6 MR. ROSENFELD: Your Honor, you asked him while we 

7 were off the record to put everything on one side of the 

8 table. There's nothing on that side of the table regarding 

9 that employment. 

10 JUDGE STEVENSON: Where is the material that you 

II reviewed having to do with the Teamsters? 

12 

13 

14 

15 

THE WITNESS: Can I go get it for him? 

JUDGE STEVENSON: All right. Go and get it. 

THE WITNESS: It's right here. 

JUDGE STEVENSON: All right. Now you need time to 

16 look through that, Mr. Rosenfeld? 

17 MR. ROSENFELD: Probably not more than a minute or 

18 two. 

19 THE WITNESS: That's a personal item I left in that 

20 file 

21 JUDGE STEVENSON: I asked you that question before we 

22 went through there. Now it's too late to worry about it. 

23 (Pause.) 

24 THE WITNESS: Can I see what I left in the file --

25 JUDGE STEVENSON: Yes. 
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3 

4 

5 
. 

there? 

MR. ROSENFELD: Thank you. Why don't you leave that 

JUDGE STEVENSON: Ready? Ready for his cross? 

MR. ROSENFELD: Yes. 

JUDGE STEVENSON: All right. Back up here, sir . 

159 

6 THE WITNESS: Can I -- If I have to refer to specific 

7 dates, do I get access to them, because --

8 JUDGE STEVENSON: Yeah. We'll see. I'm sure you 

9 won't be prejudiced in any way. 

10 THE WITNESS: Thank you. 

11 Q BY MR. ROSENFELD: Mr. Lucas, when I asked you what 

12 documents you had looked at, you told me you looked at 

13 documents that were referral letters, dispatch letters, and 

14 other such material from IATSE, remember that? 

15 A That's what you have. 

16 Q I don't -- Why don't you go to the table --

17 MR. ROSENFELD: I'm sorry I have to do this, your 

18 Honor. 

19 Q BY MR. ROSENFELD: and find me all those referral 

20 letters and dispatch letters from your employment while 

21 working either as a member of IATSE. or thereafter, working 

22 as a stage hand, all those dispatch letters or referral 

23 documents, everything else you referred to, you looked at. 

24 A 

25 

Dispatch -- What? I said referral --

JUDGE STEVENSON: Mr. Lucas, I prefer that you not 
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I have any exchanges with the attorney. If .you don't 

2 understand something he's asking, then direct a question to 

3 me. That way we can maintain order here. 

4 What's the problem, Mr. Lucas? 

5 THE WITNESS: Appears to be something missing -- Okay. 

6 I found it. 

7 JUDGE STEVENSON: All right. It was right on the 

8 desk. 

9 MR. ROSENFELD: Just leave it there, then. 

10 JUDGE STEVENSON: If there's going to be any questions 

II about other documents, he can stay there, rather than 

12 walking back and forth, until we conclude this segment. 

13 MR. ROSENFELD: Fine. 

14 Q BY MR. ROSENFELD: All right. Mr. Lucas, your 

15 briefcase is filled with more documents concerning your 

16 employment here in Las Vegas, isn't it? 

17 A Yes. Personal records. 

18 Q But those records relate to your employment in Las 

19 Vegas, don' t they? 

20 A Yes. 

21 Q Those records concern your employment as a stage hand 

22 between 1980 and 1994, don't they? 

23 A Yes, they do. Between 1980 and '84? 

24 Q Mr. Lucas, the records in your briefcase concern your 

25 employment between 1980 and 1994, don't they? 
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I A Yes. 

2 Q And they concern your employment as a stage hand in at 

3 least the first four or five months of 1994, don't they? 

4 A First four months of 1994? 

5 Q Yes. 

6 A I don't -- I don't think so. The first four months in 

7 1994? 

8 Q That's correct. 

9 A Can I -- Well --

10 Q Let me try this question. The records in that 

II briefcase concern your employment as a stage hand between 

12 1980 and 1994, and in your employment under collective 

13 bargainings with Teamsters Local 631 between 1994 and the 

14 present, correct? 

15 A What's in the briefcase or what's on the table? 

16 Q What's in the briefcase, sir. 

17 A No. The Teamsters are on the table. 

18 Q Okay. So, there's nothing in your briefcase about 

19 employment as a Teamster? 

20 A Maybe a contract or something. But I don't know. I 

21 mean, I'll have to check again. Maybe I left a contract in 

22 there. I -- Do I have a chance to go through the whole case 

23 again? 

24 Q Is it your answer you're not sure whether there's 

25 anything in there from --
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1 A Regarding the Teamsters. 

2 Q Let me finish the question, all right? It's helpful 

3 to make a better record. 

4 Is it your testimony then, that you don't recollect 

5 whether there's anything more in your briefcase regarding · 

6 your employment as a Teamster? 

7 In your briefcase, sir. 

8 A I realize that. But to be positive -- That's 

9 everything -- Teamster. 

10 Q Okay. So, then everything else that's in a briefcase 

11 concerns your employment as a stage hand? 

12 A To the best of -- As a stage hand? 

13 Q Yes. 

14 A 

15 

16 

During 1994, you said, or 'BO to '94? 

Would you repeat the question? 

MR. ALBRIGHT: I'm going to object at this point. I 

17 fail to see the relevance of this questioning. 

18 JUDGE STEVENSON: The question is what he reviewed 

19 beforehand. If he's got material in there that he didn't 

20 review, then I don't see why it would be producible. So, 

21 we're getting off the mark here and asking him about what's 

22 in his briefcase. 

23 MR. ROSENFELD: Well, your Honor, you will remember 

24 specifically, he said that he had some referral materials, 

25 dispatch letters from employers, and -- excuse me. 
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1 All he's produced are four or five pieces of paper 

2 regarding that. 

3 Now, I'm going to ask him if that's all that there 

4 ever was, and then I will impeach him on that. But I think 

5 I'm entitled to do this. It may be slightly laborious, but 

6 you can see the problems he's having in answering these 

7 questions. And you know that there's an underlying issue 

8 here. Nobody's hiding it. Our file is missing. You 

9 watched him go through his briefcase, how he fumbled with 

10 it, opened it, closed it and locked it several times, opened 

11 it, put things in the top of it, put things in the bottom, 

12 wouldn't let anyone around while he was doing it. There's 

13 something going on here, and I'm going to finish this, 

14 because that's relevant to this case. 

15 JUDGE STEVENSON: First of all, I am taken somewhat by 

16 offense when you say you're going to finish something, 

17 you're going to take over the case --

18 MR. ROSENFELD: I didn't mean to suggest that. I 

19 apologize. 

20 JUDGE STEVENSON: Again, I want to remind everyone 

21 here, the only issue is what this witness reviewed before he 

22 took the stand, not what might be in his briefcase, not what 

23 might be in some other category. 

24 Now, if your thought is that there's some material in 

25 there that doesn't belong to him, I could ask the General 

I 
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2 there, and if Mr. Lucas would permit them to do it. But 

3 that's that's the only way we can handle that. 
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4 MR. ROSENFELD: I think it does -- Let's say it first 

5 goes to the question of whether he's been candid about 

6 producing everything he looked at. And I'm trying first to 

7 establish that everything else in the briefcase concerns his 

8 employment as a stage hand, because he did specifically say 

9 there were these records regarding referrals and dispatches. 

10 And if all he has concerning referrals and dispatches are 

11 the pieces of paper that he's now waving at us that, as he's 

12 standing at the table, that's one question. And then I will 

13 go ahead and see if I can impeach him ori that issue. But I 

14 don't think he's been candid in producing everything he 

15 looked at, for the reasons I previously argued. And there 

16 may well be --

17 My client tells me that those pieces of paper there, 

18 the ones that he claims are the dispatch, and I'll put Mr. 

19 Kist back on the stand to establish it, are not records that 

20 are routinely given out to union members, in fact, by union 

21 policy, are not given to union members and would normally, 

22 if anyplace, end up in their file. And the only way that 

23 this person could have gotten those would have been through 

24 getting them out of his file. 

25 JUDGE STEVENSON: Well, what is it you want me to do? 
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1 That's --

2 MR. ROSENFELD: I just -- I guess I want to just 

3 establish exactly what he's given me, what he hasn't given 

4 me, so I can go on with my cross examination. 

5 So, I guess first, let me just ask another question, 

6 see if I can put that out there. 

7 Q BY MR. ROSENFELD: Mr. Lucas, are you saying that 

165 

8 everything else that's left in your briefcase concerns your 

9 employment as a stage hand between 1980 and 1994? 

10 A No, I'm not. 

11 Q Okay. 

12 A Everything else 

13 Q All right. Are there some things•that do not concern 

14 your employment at all? 

15 A Yes, there is. 

16 Q Mr. Lucas, you've said that there are some things in 

17 your briefcase that do not concern employment, is that 

18 correct? 

19 A That's correct. 

20 Q And there's some things in that briefcase that do not 

21 concern your relationship with IATSE Local 720? 

22 A That's correct. 

23 Q With respect to the material that's in your briefcase 

24 that concerns your employment as a stage hand, did you 

25 review any of that material in the last week for any 
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1 purpose? 

2 A No. I did not. We were waiting on subpoena to review 

3 the dispatch records from Local 720 stage hands, so I could 

4 have those letters of request. 

5 Q Do you have letters of request in your file, in your 

6 briefcase? 

7 A No, I do not. 

8 Q Well, what kind of materials do you have in your 

9 brief case that concern your employment relationship? 

10 MR. ALBRIGHT: Objection. 

11 JUDGE STEVENSON: Sustained. 

12 Q BY MR. ROSENFELD: Do you have in your - - Did you 

13 review any of the material that's in your briefcase in the 

14 last week or 10 days? 

15 Let me restate that. Did you review any of the 

16 material in your briefcase that concerns Local 720 or your 

17 employment as a stage hand within the last 10 days? 

18 A That's presently in my briefcase? 

19 Q That's right. 

20 A To the best of my knowledge, no. Everything that I 

21 reviewed is on the table, to the best of my knowledge. 

22 Q And you have Do you have anything in your briefcase 

23 that was ever in your file at the Local union? 

24 A I don't know what file you're talking about at the 

25 local union. 
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1 MR. ROSENFELD: Okay. Let me continue my cross 

2 examination, then. 

3 JUDGE STEVENSON: All right. Take your seat. 

4 Q BY MR. ROSENFELD: Did you ever go into the offices of 

5 Local 720 to review your file in 1994? 

6 A To review my file? 

7 Q Yes. 

8 A 

9 Q 

10 A 

11 Q 

What file are you talking about? 

Did you review any file that concerned you? 

1994? No. 

Were you ever in the offices of Local 720 in 1993 to 

12 review any file that concerned you? 

13 A To the best of my knowledge, no. 

14 Q Have you ever been over at Local 720 for the purpose 

15 of looking at any file that contained material concerning 

16 you? 

17 A I filed a charge with the NLRB about looking at the 

18 dispatch records in 1991, I believe. I can confirm it. 

19 Q Mr. Lucas, did you ever go to Local 720 for the 

20 purpose of looking at any file that concerned you? 

21 A Any file that concerns me? 

22 Q Yes. 

23 A Did I ever go to the union to look for -- I may have 

24 requested to see Ron Mich'l had files 

25 Q Did you ever go --
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1 A grievances, but I --

2 Q You don't remember ever going to Local 720 to look at 

3 any file that had any material concerning you, do you? 

4 A To look at any file, or to see any file? Did I ever 

5 see a file? Are you saying, did I go there to look, or are 

6 you saying did I see anything in a file? 

7 Q Mr. Lucas, did you ever go to the offices of Local 720 

8 to look at any file that contained any material concerning 

9 you? 

Yes, I did. 10 A 

11 Q And when did you go to the office of Local 720 to look 

12 at a file with material that concerned you? 

13 A In 1991, .when I -- for the charge• that -- look at 

14 dispatch records. 

15 Q After 1991, did you ever go to Local 720 to look at 

16 any file that concerned you or had material concerning you? 

17 A It's possible I might have requested information 

18 regarding a -- from the training trust to upgrade some 

19 cards. But a file, you know, there's so much paperwork 

20 there. There's logs about the training trust, the pension, 

21 disability, I mean, what file? You're not specifying the 

22 file, so what do you mean? 

23 Q In 1990 Did you ever obtain any records from Local 

24 720 in 1993 or '94 concerning any of the jobs that you've· 

25 worked on? 
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A Did I ever obtain any letters from Local 720? 

2 Q No. No. Did you ever obtain any pieces of paper from 

3 Local 720 between July 1st, 1993 and July 1st, 1994, 

4 concerning any jobs that you've worked on? 

5 A July 1st, 1993 -- I'm going.to have to review the 

6 jobs. I need the dispatch logs to see what jobs. We 

7 literally work for 50 employers, temporary -- on a temporary 

8 basis. I mean, I cannot say or answer that question 

9 accurately without the files in front of me. 

10 Q Well, my question --

11 A Because they may have sent a letter that I'm not 

12 familiar with. You know, I don't know the dates of these 

13 jobs. I need to look We need the subpoena to see -- the 

14 log, the dispatch log is what we need. 

15 Q Let me restate the question, because you're -- Well, I 

16 won't comment. 

17 Did you receive any pieces of paper from Local 720 

18 between July 1st, 1993 and July 1st, 1994, concerning 

19 employment through Local 720? 

20 A July 1st, 1993 and July 1st, 1994 through Local 720, 

21 any pieces of paper? Like I said, I believe earlier I said 

22 I received a check regarding a -- them sending me a check 

23 via certified mail. 

24 Q Other than the check via certified mail, did you 

25 receive any pieces of paper from Local 720 between July 1st, 
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1 1993 and July 1st, 1994, that concerned your employment as a 

2 stage hand, or employment through Local 720? 

MR. ALBRIGHT: Objection. Relevance. 3 

4 JUDGE STEVENSON: I think you would be better off in 

5 this case for you to specify a particular document that you 

6 may be referring to. That is going to save us some time, 

7 and so he won't have to review every category of document 

8 for that year's period. 

9 Q BY MR. ROSENFELD: During that period, did you receive 

10 any documents from Local 720 that were letters from 

11 employers indicating who was to be employed, or who the 

12 employer was requesting? 

13 A Who was to be employed or who the.employer was 

14 requesting? 

15 Q 

16 A 

17 Q 

18 A 

Correct. 

Can I go look at the documents? 

Do you remember, Mr. Lucas? 

From 1993 -- July 1993 to July 1994? AVW. I asked 

19 for a letter of request. Possibly AVW is in there for the 

20 NAB. 

21 Q And did you get that letter from Local 720? 

22 A It was given to me by a job dispatcher at Local 720. 

23 Q Who gave it to you? 

24 A Jim 

25 MR. ALBRIGHT: Objection. 
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JUDGE STEVENSON: He may answer. 1 

2 THE WITNESS: To my -- the best of my recollection, it 

3 was Jim Hanson. 

4 MR. ROSENFELD: I'm going to mark as Respondent's 

5 Exhibit 3, a document that I picked up off the table that 

6 was in Mr. Lucas's briefcase that was dated June 28, 1991, 

7 request by Kelso Smith. 

8 (The document referred to was marked for identification as 

9 Respondent's Exhibit 3.) 

10 MR. ALBRIGHT: Could I see it, please? Thank you. 

11 THE WITNESS: To my -- the best of my recollection, it 

12 was Jim Hanson, but it could have been a number of the job 

13 dispatchers during that time frame. 

14 Q BY MR. ROSENFELD: I'm showing you Respondent's 

15 Exhibit 3, and ask you if you can tell us what that is? 

16 (Witness proffered document.) 

17 A It looks to me something like the job a dispatcher 

18 would fill out saying if anybody he called, a certain person 

19 who was requested by a certain employer, and he crosses out 

20 the individual's name after he calls them, and puts "Okay" 

21 by it if they, in fact, accepted the call. And if they 

22 don't accept the call, well, I guess he doesn't cross their 

23 name out and put "Okay" by it. 

24 Q That's a document the dispatcher uses for purposes.of 

25 dispatching, is that correct? 
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1 A Yes, it is. 

2 Q That's an internal union document, isn't it? 

3 

4 

MR. ALBRIGHT: Objection. 

JUDGE STEVENSON: I think what you're tempting to 

5 litigate here, Mr. Rosenfeld, is the theft of documents from 

6 the union. And we can't -- We can not litigate that issue 

7 in this case, as far as I can tell, at least not directly, 

8 unless it comes out in the course of some other more germane 

9 matter. 

10 MR. ROSENFELD: Let me explain why I think we have to. 

11 Number one, it goes to his credibility. 

12 Number two, counsel for General Counsel elicited the 

13 question about whether he ever -- I've forgotten whether the 

14 question was whether he took any records --

15 JUDGE STEVENSON: Or removed any documents. 

16 MR. ROSENFELD: And he said, "No. 11 So, now I get to 

17 impeach him on that. 

18 MR. ALBRIGHT: From his file. 

19 MR. ROSENFELD: And number three, your Honor, 

20 he's counsel for General Counsel has subpoenaed some 

21 records from us. We've represented that they were stolen by 

22 Mr. Lucas. It seems to me that since counsel for General 

23 Counsel has put an issue, the existence of those documents, 

24 we're entitled to prove the reason that we don't have them 

25 is because, in fact, the charging party stole them and, I 
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2 record. Given the bizarre way he's been behaving, there's 

3 no doubt they're in his briefcase. And the fact is the 

4 three documents, the one document I've marked Respondent's 

5 Exhibit 3, and then next two I've marked that counsel for 

6 General Counsel have -- what I understand from my client, 
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7 documents that are maintained internally by the dispatcher, 

8 kept by the dispatcher, and not by union policy given to a 

· 9 member -- now -- or a person on the referral list. And 

10 that's not to say it's never happened, but it's awful 

11 strange that this person has got three of them when -- his 

12 pile, the likelihood of -- had these documents is missing. 

13 Now, I'.m just going to connect this up that that's why 

14 it has to be litigated, the three reasons I gave. 

15 JUDGE STEVENSON: As far as the general reason that it 

16 relates to credibility, I don't -- I dismiss that out of 

17 hand. 

18 The second reason, you did ask him, did he remove any 

19 documents there in May of 1994 --

20 MR. ALBRIGHT: From his file. 

21 JUDGE STEVENSON: -- from his file. Right. I think 

22 that 

23 MR. ALBRIGHT: Whatever that means. That's right. 

24 

25 

JUDGE STEVENSON: What's that? 

MR. ALBRIGHT: Whatever that means. 
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JUDGE STEVENSON: All right. I think that only opened 

2 the door. But what I want to do right now --

3 Would you go off the record, Mr. Court Reporter? 

4 (Discussion held off the record.) 

5 

6 

JUDGE STEVENSON: Back on the record. 

MR. ROSENFELD: Your Honor, we had an off-the-record 

7 discussion, and you had a suggestion which Respondents, 

8 obviously, are willing to live with. And perhaps --

9 Perhaps we should go off the record. Let counsel for 

10 General Counsel speak to Mr. Lucas and see if he's willing 

II to allow him to -- for him to look through his --

12 JUDGE STEVENSON: I don't want to do it that way. I 

13 want to do everything on the record at this point. 

14 Mr. Lucas, the reason I asked the lawyers to go 

15 outside was to ask Mr. Albright, the senior general counsel 

16 with whom you've been working on this case, if he would be 

17 willing, with your permission, to look through your 

18 briefcase to see if there is some evidence of the missing 

19 files that you deny taking from the unions files. And this 

20 would just be between yourself and -- or actually, it would 

21 just be Mr. Albright going through there, and if he had any 

22 questions about anything, he could ask you that question 

23 privately. But he told me very clearly he would only do it 

24 with your permission. And he would not do it unless you 

25 had -- you gave -- permission to do it. But there is some 
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I claim here by the union representatives that you took files 

2 that were in the union file. And this is causing us delay, 

3 and it's distracting us from the main reason we're here. 

4 So, are you or are you not willing to give Mr. 

5 Albright permission to go through your locked file there, 

6 your briefcase? 

7 

8 

THE WITNESS: Sure. He can. 

JUDGE STEVENSON: All right. He says, "Sure; 11 I 

9 don't know if he was going to say anything after "Sure," but 

10 I'll stop him.right there and 

II MR. ALBRIGHT: I just have one question concerning 

12 that procedure. If I have a. question about something, you 

13 had said maybe I could discuss it privately with Mr. Lucas. 

14 Since he is now a witness, I would prefer to do it in 

15 camera, at least --

16 JUDGE STEVENSON: All right. Whatever the easiest way 

17 to do it. All I ask is that you do your work fast, as fast 

18 as you can. 

19 MR. ALBRIGHT: I will. 

20 MR. ROSENFELD: I understand that counsel for General 

21 Counsel is reluctant to talk to witnesses on the stand. I 

22 will state for the record that if they review the records 

23 and he needs to talk to Mr. Lucas about it, I waive any 

24 objection. I'm not going to ask Mr. Lucas what was said 

25 with Mr. Albright. It's just my concern is to get this 
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I review done and get on with the case. 

2 JUDGE STEVENSON: All right. So, let's do that, and 

3 we'll go off the record now. 

4 (Whereupon, a brief recess was taken.) 

5 JUDGE STEVENSON: Back on the record. 

6 MR. ROSENFELD: Your Honor, Mr. Albright reviewed the 

7 records and showed them to Mr. Kist and myself. Mr. Kist 

8 and I were able to review them, and Mr. Kist has identified 

9 a number of records which he thinks clearly are -- union 

10 records, came from Mr. Lucas's file. Some, for example, 

II have the union's received stamp on them. Others are 

12 documents on original union letterhead and things like that. 

13 I'm going to propose to mark them, the group, as an 

14 exhibit. I'll just have to make copies made. It's a fairly 

15 thick amount of material. And I'll call Mr. Kist to go 

16 through them and explain why they're original union records, 

17 why he thinks they are. 

18 JUDGE STEVENSON: Mr. Lucas, we spent now about 30 to 

19 45 minutes, maybe longer, on this issue. I want 

20 to -- Before addressing the union's attorney, I want to turn 

21 back to you, and ask you if you might wish to reconsider 

22 your answer that you gave earlier today. So, I'm going to 

23 ask the same question, then you decide whether you want to 

24 give the same answer or a different answer. 

25 On or about May of 1994, or at any other time, did you 
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I go to the union hiring hall off ices and remove any documents 

2 from a file that the union was keeping regarding yourself? 

3 THE WITNESS: To the best of my knowledge, everything 

4 I got in here is copies based on .a charge that was filed on 

5 1991. They were given to me by Ron Mich'l and job 

6 dispatchers, copies. 

7 JUDGE STEVENSON: I'll ask the question again. Try to 

8 give me a yes or no. 

9 

10 

11 

12 

THE WITNESS: Can I look at the -

JUDGE STEVENSON: No. 

THE WITNESS: documents? 

JUDGE STEVENSON: No. I don't want you to look at 

13 anything right now. I want you to give•me a yes or a no. 

14 Did you remove any documents from the union hiring hall 

15 off ices from a file that the union was keeping regarding 

16 yourself? 

17 THE WITNESS: From a file that the union was keeping 

18 regarding myself? I got copies, yes. 

19 JUDGE STEVENSON: Okay. You did? 

20 

21 

22 

23 

THE WITNESS: Did I remove them from the file? 

JUDGE STEVENSON: From a file. 

THE WITNESS: No. They were given to me. 

JUDGE STEVENSON: And that was by this man, the Jim 

24 somebody, his name you gave before, or whose name you 

25 weren't sure of? 
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2 Hanson, Ron Mich'l and another dispatcher named Bob Manza. 

3 I --

4 JUDGE STEVENSON: Okay. So, you didn't take any 
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5 documents without the permission of somebody employed by the 

6 union? Is that your answer? 

7 THE WITNESS: Yes. 

8 JUDGE STEVENSON: All right. Now, Mr. Rosenfeld, is 

9 your -- is Mr. Kist going to be able to say that those 

10 documents are the original documents from a file, or would 

11 he merely say they're copies of documents that were 

12 originally kept by the union? 

13 MR. ROSENFELD: Your Honor, I've just picked up out of 

14 the file that's on the desk here a document that 

15 says -- it's an ori~inal IATSE Local 720 stationary. And 

16 I'm showing it to your Honor, and you can see the color on 

17 it. It is clear to me that it is an original typewritten 

18 statement. It's signed by Steve Lucas, dated November 2, 

19 1983, and relates to a fight that occurred which led to 

20 discipline against Mr. Lucas. 

21 The next document is dated October 28, 1983, and is an 

22 original statement signed by someone else, witnessing the 

23 same fight on original IATSE letterhead. 

24 The next document is dated November 2, 1983 

25 from -- it's a letter from Ron Mich'l to the Flamingo Hilton 
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2 union's original copy, because when you look at it, you'll 

3 see how it was copied and doesn't show any copy to the 

4 grievant. 
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5 The next is a letter dated October 26th, 1983 from the 

6 Flamingo Tower to Dennis Kist, business representative, 

7 signed by Mark Sullivan, attaching a statement regarding the 

8 same incident. 

9 Now, I suppose it is possible that the 

10 witness -- that Mr. Lucas got a copy through someone, it 

11 means -- but some of these are originals. These statements 

12 that are on union letterhead, and you can see the color if I 

13 stand back here by the podium could not; by any stretch of 

14 the imagination, be copies. 

15 Mr. Kist just handed me another document he just 

16 pulled out which is eight and-a-half by 14. It's a copy of 

17 a statement that Mr. Lucas gave to the business agent dated 

18 October '93, but it shows the union's original time stamp on 

19 it. 

20 JUDGE STEVENSON: Show those documents to the witness 

21 for a minute. 

22 MR. ROSENFELD: There's also a patently original 

23 statement here signed by two witnesses to that, one of those 

24 fights, that's dated October 25 --

25 May I approach the witness? 
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1 I -- want to testify -- Mr. Kist, but it was my 

2 understanding that the loss of that file occurred 

THE WITNESS: there's no question about that. 3 

4 

5 

JUDGE STEVENSON: What were you saying, Mr. Rosenfeld? 

MR. ROSENFELD: It was my understanding that the loss 

6 of that file occurred prior to the union's decision to 

7 refuse to allow him to use the referral system at a time 

8 when this stuff was at issue. 

9 Mr. It was my understanding Mr. Lucas came into the 

10 hall and the file disappeared -- you heard him say that. 

11 These are plainly or patently originals, and Mr. Kist 

12 will so testify. 

13 I how much time we've spent. It's my preference 

14 to -- just to mark it all. I'll have Mr. Kist testify about 

15 it, and you'll have to draw your, I guess, your conclusion 

16 about credibility here, as well as the truth of all this. 

17 JUDGE STEVENSON: All right. Mr. Lucas, you've looked 

18 through all those documents that the lawyer has just given 

19 you, Mr. Rosenfeld? 

20 THE WITNESS: Yes. They're dated October 25th, 1983. 

21 JUDGE STEVENSON: All right. Well, those are original 

22 documents there that Mr. Rosenfeld claims are almost self-

23 authenticating as coming from the union file. 

24 THE WITNESS: No. Just because they're on union 

25 stationary, that was give to me to type these on. 
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JUDGE STEVENSON: Okay. 

THE WITNESS: At the union hall. 

1 

2 

3 JUDGE STEVENSON: Take the files back. I can't think 

4 of any other way to do it. 

5 What's your position on the procedure that is 

6 THE WITNESS: Where the witness is There's 

7 something missing, too, out of this 

8 JUDGE STEVENSON: All right. Let him just take back 

9 what he gave you a few minutes ago. 

10 What is your position, Mr. Albright, on procedures 

11 suggested by Mr. Rosenfeld? 

12 MR. ALBRIGHT: I think that I would rather see if he's 

13 going to offer them.into evidence, rather than make the 

14 representations that he has. I think it would be --

15 Ask Mr. Lucas about them. 

16 

17 

18 

19 

JUDGE STEVENSON: You think what? 

MR. ALBRIGHT: Ask Mr. Lucas about them. 

JUDGE STEVENSON: All right. 

MR. ALBRIGHT: And then if Mr. Kist needs to come on 

20 the stand, well, I'm assuming we'll see Mr. Kist. 

21 JUDGE STEVENSON: All right. Well, apparently, 

22 there's no other way to do it. So, let's proceed. 

23 Q 

24 

BY MR. ROSENFELD: Mr. Lucas --

THE WITNESS: Can I refer these documents to date? 

25 They're going back to '83, your Honor, and I've got --
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I MR. ROSENFELD: I have another question. 

2 Q BY MR. ROSENFELD: Mr. Lucas, just --

3 MR. ROSENFELD: Your Honor, if I could have a moment 

4 here? 

5 Q BY MR. ROSENFELD: Since -- Are you aware in May of 

6 1994 that IATSE Local 720 had decided to refuse to dispatch 

7 you t.o any further work, isn't that correct? 

8 A Yes, it is. 

9 Q And as a result of your knowledge in May of 1994, that 

10 Local 720 had decided to refuse to refer you to any further 

II work, you filed a charge with the National Labor Relations 

12 Board, didn't you? 

13 A 

14 Q 

Yes, I did. 

And the charge that you filed with the National Labor 

15 Relations Board on that issue has been marked and admitted 

16 Respondent's Exhibit 1. 

17 A Yes, it is. 

18 Q And you provided an affidavit to the board because you 

19 challenged the union's decision to refuse to allow you to 

20 use the hiring hall? 

21 A That's correct. 

22 Q And you knew at the time that you filed the charge 

23 with the labor board that Local 720 was refusing or had 

24 decided not to refer you anymore because of misconduct on 

25 your part, isn't that correct? 
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2 refusing to give me work. 

3 Q You were told by at least somebody that Local 720 

4 was -- had decided that you could not use the hiring hall 

5 anymore, because there were claims of misconduct on your 

6 part? 
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7 MR. ALBRIGHT: I'm going to object, your Honor, to the 

8 form of the question, because if he's offering this on his 

9 lO(b) defense, then it better be coming from the union. 

10 MR. ROSENFELD: I think I've already got the lO(b) 

II defense, but I think I'm entitled to pursue this on cross 

12 examination. 

13 JUDGE STEVENSON: I'll overrule the objection. 

14 Q BY MR. ROSENFELD: Do you have the question in mind? 

15 JUDGE STEVENSON: Were you told by someone that you 

16 couldn't use the hiring hall anymore because of 

17 misconduct on the job? 

18 THE WITNESS: No. I was told I was 86'd from the 

19 property. 

20 Q BY MR. ROSENFELD: Someone told you that you were 86'd 

21 from the property? 

22 A Can I have my affidavit to ref er to? 

23 Q Well, Mr. Lucas, are you saying that no one told you 

24 that the reason that you could no longer use the hiring 

25 hall -- Are you saying that no one told you that you could 
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not use the hiring hall anymore after May of 1994 because of 

2 your own misconduct? 

3 A My own misconduct? I got a letter from the board 

4 stating that. 

5 Q When you say you got a letter from the board, that is 

6 Respondent's Exhibit 2, is it not? That's a letter dated 

7 June 30, 1994. 

8 A This is how I was informed. Yes. 

9 Q So, you're saying your first knowledge that the reason 

10 that Local 720 was not going to refer you anymore was 

II because of your own misconduct was the dismissal letter from 

12 the regional director on June 30th, 1994? 

13 A No. That -- I just had heard rumors from people 

14 calling me. 

15 Q So, you're saying that before June 30th, you knew from 

16 people telling you that the reason you couldn't use the 

17 hiring hall anymore was because of your misconduct? 

18 A Yes. People calling me, rank and file members. No 

19 union agents. 

20 Q Did you have any idea what this misconduct was for 

21 which the union had decided you could no longer use the 

22 hiring hall? 

23 MR. ALBRIGHT: I'm going to object at this point, your 

24 Honor. It's not within the scope of direct. 

25 JUDGE STEVENSON: Objection overruled, I think. 
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MR. ALBRIGHT: Continuing objection. 

JUDGE STEVENSON: All right. So noted. 

THE WITNESS: There are all kinds of rumors made 
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4 from -- that I got arrested in front of the union hall, that 

5 I came down to the union hall and threatened people. But 

6 none of that happened, nor was I charged with any of that. 

7 Q BY MR. ROSENFELD: Well, prior to the letter of 

8 dismissal, that June 30th letter, did anyone give you any 

9 specifics as to the reasons why Local 720 had decided that 

10 it would not refer you any further? 

11 A Didn't I just answer that? 

12 JUDGE STEVENSON: What's that? 

13 THE WITNESS: Didn't I just answer that? 

14 Same -- People said that I got -- received phone calls 

15 saying that I was allegedly arrested in front of the union, 

16 or down to the union. 

17 Q BY MR. ROSENFELD: Is it.your testimony that your only 

18 knowledge of the reasons why Local 720 had decided you 

19 couldn't be referred anymore was from these people calling 

20 you, these unidentified individuals calling you? 

21 A Can I refer to the affidavit? 

22 Q First of all --

23 MR. ALBRIGHT: Wait. I object to the form of the 

24 question, because I don't think that was his testimony. 

25 JUDGE STEVENSON: Well, he used the terminology, 
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1 "rumors," which to my knowledge, it means "unidentified 

2 persons of some sort with an unreliable base." 

3 MR. ALBRIGHT: Part of my objection was to "calling 

4 him." I mean, I don't even know if that's what he said. 

5 JUDGE STEVENSON: All right. I'll sustain that part 

6 of it. 

7 MR. ROSENFELD: Well, let me try this. 

8 Q BY MR. ROSENFELD: Prior to June 30th, 1994, did 

9 anyone give you any specifics as to the reasons why Local 

10 720 was refusing to refer you anymore? 

11 A Did anyone give me any specifics? 

12 Q Yes,. 

13 A Just rumors I had heard from individuals calling 

14 me 

15 Q You don't know --

16 A I -- Doug Miller. Let's see. Possibly a job 

17 dispatcher, Mark, I believe. I wanted to pick up a check 

18 from Production Associates, or something, some check that 

19 was overdue, and he mentioned they had pulled my cards. 

20 That was it. My cards were pulled from the file, and I 

21 would no longer be dispatched until further notice. 

22 Q Well, but did Mark give you the specifics of why you 

23 wouldn't be dispatched further? 

24 A No. 

25 Q All right. Now, Mark did not say that you would not 
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2 been instructed to pull your job classification cards from 

3 the dispatchers and not to give me my paycheck from 

4 Production Associates? 

5 A 

6 Q 

7 A 

8 Q 

9 A 

10 Q 

11 A 

12 Q 

Yeah. That's correct. 

And but you also --

that was until further notice, I think he said. 

Are you sure of that? 

Yes. 

It's not --

I mean, it's computer pending the NLRB. 

That's not what you said in your board affidavit is 

13 it, Mr. Lucas? 

14 A I'd like to look at my board affidavit. 
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15 Q It's not what you said in your board affidavit, is it? 

16 MR. ALBRIGHT: Objection until he -- I've given him 

17 two affidavits. 

18 Q BY MR. ROSENFELD: Now, I'm going to show you a 

19 document that purports to be your af-fidavit, dated June 2nd, 

20 1994. Is that your signature? 

21 (Witness proffered document.) 

22 A Yes. 

23 Q And I'm going to read this portion of the affidavit, 

24 and you tell me after I'm done, if I've read it correctly. 

25 "I was told by Mark, the job 
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I dispatcher, I do not know his last 

2 name, that he had been instructed to 

3 pull all my job classification cards 

4 from the dispatcher's out of work 

5 list, and to not give me my paycheck 

6 from Production Associates." 

7 That's in your affidavit, isn't it? 

8 A Yes. 

9 Q And I've read it correctly? 

10 A Yes. 

II Q And you also spoke to Mr. Miller, who told you that 

12 you'd been 86'd from the property, and that if you showed up 

13 there again the police were to call you' -- to be 

14 called -- Metro was to be called? 

15 A Yes. 

16 Q And the question is, before June 30th, before the 

17 regional office dismissed your charge, did anyo.ne, anyorie at 

18 all, tell you what the specifics were of the union's 

19 concerns as to why you were no longer eligible for the 

20 referral system? 

21 MR. ALBRIGHT: Objection. Asked and answered. 

22 JUDGE STEVENSON: I'll sustain that. Now, I think 

23 it's got to be limited to anybody who is an official of the 

24 union, not the guy that sweeps the floors, and not somebody 

25 who is unconnected with the union. You're making it pretty 
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2 MR. ROSENFELD: I'm --

3 Q BY MR. ROSENFELD: Did anyone who was connected with 

4 the union or with the National Labor Relations Board tell 

5 you the specifics of what it was you were accused of doing 

6 that led to the union's decision that you couldn't be 

7 referred anymore? 

8 

9 

10 Q 

MR. ALBRIGHT: Objection as to form of the question. 

JUDGE STEVENSON: Sustained to the form. 

BY MR. ROSENFELD: Did anyone from the union or the 

II labor board give you any of the specifics as to what the 

12 allegations were against you? 

13 MR. ALBRIGHT: Objection, as to the labor board. 

14 JUDGE STEVENSON: Sustained. We can't be concerned 

15 with what somebody from the labor board told this witness 

16 that wouldn't start any lO(b) period running, as far as I 

17 can tell. And it would not be relevant to the case. 

18 (Pause.) 
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19 Q BY MR. ROSENFELD: Prior to June 6th, you did receive 

20 calls from fellow.workers telling you that the union was 

21 claiming you were making terroristic threats. Isn't that 

22 correct? 

23 A 

24 Q 

It was rumored, yes. 

Fellow workers told you that the union was claiming 

25 you made terroristic threats, correct? 
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A Yes. 

2 Q And the fact is that you have not been dispatched by 

3 Local 720 since May 6th, 1994? 

4 A That's correct. 

5 Q When you wrote Mr. Podany a letter at AVW, you told 

6 him that 720 was refusing to dispatch you for work, didn't 

7 you? 

8 A Yes, I did. 
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9 Q And you didn't tell him why Local 720 was refusing to 

10 dispatch you from work, did you? 

MR. ALBRIGHT: Objection. II 

12 JUDGE STEVENSON: Well, it's in the letter if he did 

13 or he didn't, whatever the letter says. 

14 MR. ALBRIGHT: Well, but my objection is, I mean, 

15 there's no foundation for that question with this witness. 

16 JUDGE STEVENSON: The letter is General Counsel 

17 Exhibit 11, and I don't see that he said that. So, let's 

18 leave it at that. 

19 MR. ROSENFELD: Now, the letter says, 

20 "I'm anxious to assist you again in 

21 I 95 I however, Local 720 IATSE has 

22 refused to dispatch me for work." 

23 I want to mark as Respondent's Exhibit next in order, 

24 which would be --

25 JUDGE STEVENSON: Four. 
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1 MR. ROSENFELD: -- 4, a packet of letters and 

2 documents from Mr. Lucas's briefcase. 

3 Now, there are some letters that are paper-clipped to 

4 some envelopes. I'm not interested in what's in the 

5 envelopes. But I want to just -- so with Mr. Lucas's 

6 permission, I'd like to take the letters that are clipped to 

7 the envelopes and take them off and just put them as part of 

8 the exhibit. I would take these couple of pieces of paper 

9 off and make them part of the exhibit and give you back the 

10 envelope to keep. 

11 (The documents referred to were marked for identification as 

12 Respondent's Exhibit 4.) 

13 THE WITNESS : Okay. 

14 MR. ROSENFELD: Okay. We'll take these off and 

15 these Then I will mark this group as Respondent's Exhibit 

16 4, and I will mark the top page, which is a eight and-a-half 

17 by 14 piece of paper dated 10/6/93, with a receipt -- a 

18 stamp indicating, I assume a stamp of October 6th, '93 on 

19 it, and mark the top piece of paper with my handwriting, 

20 "Respondent's 4." I'm going to hand you those pieces of 

21 paper, Mr. Lucas. 

22 THE WITNESS : Okay. 

23 Q BY MR. ROSENFELD: Those documents all came from your 

24 briefcase, did they not? 

25 THE WITNESS: I found one of the statements I thought 
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was missing, your Honor. 

2 Yes. 

3 Q BY MR. ROSENFELD: Now, one of these documents, for 

4 example, is a letter dated May 15, 1989, addressed to Ron 

5 Mich'l from William Sokol, isn't it? 

6 A Yes, it is. 

7 Q And it has a blue stamp on the upper top of it, does 

8 it not, indicating the date of May 19, 1989. 

Yes, there is. 

And the letter was dated May 15, 1989, wasn't it? 

1989. Yes, it is. 
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9 A 

10 Q 

11 A 

12 Q Okay. And that appears to be a legal opinion from the 

13 union's lawyer to the business agent regarding a case 

14 involving yourself, doesn't it? 

15 A 

16 Q 

Yes, it is. 

It wasn't addressed to you, but it was addressed to 

17 the business agent, correct? 

18 A 

19 Q 

20 A 

21 Q 

22 A 

23 Q 

Yes. 

And that was in your briefcase, wasn't it, sir? 

Yes, it was. 

And how did you get a hold of it, Mr. Lucas? 

Ron Mich'l gave it to me. 

He gave you the original that had been stamped 

24 "received" by the local, didn't he? 

25 A It was 1989. He wanted me to know that a lot of 
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1 evidence was weighted against me in that case. And he says, 

2 "You can have it. We're going to withdraw the arbitration." 

3 Q And I'm going to show you another document that was in 

4 your briefcase. 

5 A Did you say my file has been missing since 1989? I 

6 mean, are you saying that? 

7 JUDGE STEVENSON: Okay. I don't want you to be asking 

8 the lawyer questions. Now, that's not proper procedure. 

9 THE WITNESS: Okay. 

10 JUDGE STEVENSON: What's the next question here? 

11 Q BY MR. ROSENFELD: Okay. The next one -- This is a 

12 piece of paper that was in your briefcase. It's a 

13 statement 

14 MR .. l\.LBRIGHT: Your Honor, I just want to make a short 

15 objection here to what we're doing. I brought these out in 

16 a very specific order. 

17 think they should be. 

They're now being confused. I don't 

I think they -- I took them out in a 

18 very specific order from Mr. Lucas's briefcase, and now 

19 they're -- out of order. 

20 MR. ROSENFELD: I'll -- I'll do the best to keep them 

21 in order. 

22 JUDGE STEVENSON: Well, were they -- were they in a 

23 chronological order of some sort, or --

24 MR. ALBRIGHT: Well, I don't know if they were in 

25 chronological order, and I wasn't -- you know, but I think 
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just for Mr. Lucas's sake, I went through them as he had the 

2 documents in his briefcase and pulled out the documents I 

3 had quescions about. I'd like to keep them in the order in 

4 which I pulled them out. 

5 JUDGE STEVENSON: Okay. Well, I would ask Mr. 

6 Rosenfeld to do that. If they're not in that order now, as 

7 best you can, to put them back in the original order: 

8 MR. ROSENFELD: I'll keep them in the order that I got 

9 them off the table as best I can. 

10 Q BY MR. ROSENFELD: Mr. Lucas, I've handed you a two 

II page document that is dated October 28, 1983. All right. 

12 Now, that is on original IATSE stationary, isn't it? 

13 (Witness proffered document.) 

14 A Yes, it is. 

15 Q And it's a statement by another worker, Charles Gross, 

16 is it not? 

17 A 

18 Q 

Yes, it is. 

And that involves a fight that you were involved in, 

19 correct? 

20 A It involves -- Somebody had attacked me, and I wanted 

21 a grievance on that, yes. 

22 Q 

23 A 

And that document was in your briefcase, wasn't it? 

Yes, it was. It was typed up at the union hall. 

24 Dennis Kist said, "Get some statements." And we went in the 

25 executive board room and typed it up, and Roger Gross signed 
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1 it. Scoct McLain handled the grievance. 

2 Q And was that given to you in 1989 or 1983, or did 

3 you take it out of your file in 1994? 

4 A This was given to me. 

5 Q In 1983? 

6 A Yes. We used it in the grievance, Scott McLain and I. 

7 Q And the original was given to you in 1983, is that 

8 what you're telling us? 

9 A r·don't know when it was given to me,· but that's when 

10 everything was handled. You got the original statements 

11 from the -- my witnesses in that same -- there it is right 

12 there. 

13 Q You're telling us that that original statement signed 

14 by Mr. Gross was given to you in 1983? 

15 A Oh, that's dated 1989. I don't know when that was 

16 given to me. This is '83. 

17 Q 

18 A 

19 Q 

The one in front of you was given to you in 1983? 

That's correct. 

Okay. 

20 A And you've got one in 1989. 

21 Scott McLain and I handled the grievance on that and 

22 prevailed. And I guess Mr. Kist was busy at the time, and 

23 Scott McLain was an assistant, and we both went to the human 

24 resources office at the Flamingo Hilton, called in my 

25 witness's statements, presented them to Mr. Solomon. We had 
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to have the originals. And we prevailed, so I got the -- I 

2 kept the file. That's before Mr. Kist had many assistants. 

3 That was back in '83. 

4 

5 

I might add, Mr. 

JUDGE STEVENSON: Okay. There's no -- There's no 

6 question pending now. Let's wait for the next question. 

7 Q BY MR. ROSENFELD: I'm going to show you one final 

8 document. This is dated October -- excuse me, August 27, 

9 1990. It's a letter from Ron Mich'l to William Sokol 

10 regarding unfair and improper termination of Steve Lucas. 

11 That came out of your briefcase, didn't it? 

12 (Witness proffered document.) 

13 A 

14 Q 

15 the 

16 1994? 

Yes, it did .. 

And your testimony is that it was given to you by 

or did you take that out of your file sometime in 

17 A It was given to me by Ron Mich'l. He was very 

18 generous with any grievance he was handling, and wanted to 

19 make -- just tell me, "Sign back in. Go to work," and gave 

20 me what I wanted, instead of concealing it. 

21 MR. ROSENFELD: I would offer Respondent's Exhibit 4. 

22 The witness has identified it all as coming from his 

23 briefcase, and it all relates to the membership of Local 720 

24 and/or employment in the industry. 

25 MR. ALBRIGHT: I would object. 
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2 

3 

JODGE STEVENSON: What's that? 

MR. ALBRIGHT: I object. 

JUDGE STEVENSON: On what grounds? 

4 MR. ALBRIGHT: On several grounds. One, I've got 

5 the -- that he was -- I object to anything that he has 

6 testified -- that he has not testified to, as to the 

7 documents that Mr. Rosenfeld is offering. 

8 Second, I object on the documents that he has 

9 testified to on the grounds of relevancy. 

10 relevance to the issues of this case. 

I see no 

197. 

11 JODGE STEVENSON: All right. First of all, I want the 

12 record to show I don't think it's crystal clear yet that the 

13 source of the documents in Respondent Exhibit 4 were as 

14 gleaned from the file by Mr. Albright. And he made, in 

15 effect, two categories of documents, one that were clearly 

16 not related to this case in any way, shape or form, which he 

17 then placed back in the file in the briefcase, and the other 

18 documents, which are now Respondent Exhibit 4, were 

19 documents that he had a question about that were not 

20 immediately clear to him. So, those documents were then 

21 shown to Mr. Kist and to Mr. Rosenfeld, and now the claim by 

22 Mr. Rosenfeld is that they should be admissible as proof, I 

23 take it, as proof that the witness purloined certain 

24 documents from his file at the union headquarters. 

25 MR. ROSENFELD: That's correct. 
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JUDGE STEVENSON: All right. I'm going to refuse 

2 Respondent Exhibit 4. I agree with Mr. Albright. First of 

3 all, there's no proof, as things stand now, that they were 

4 taken. 

5 Secondly, in case you'd be thinking of calling Mr. 

6 Kist for further foundation, this is a completely collateral 

7 issue that would not, in any way, influence my decision 

8 here, as to the issues in the complaint. To the extent that 

9 it migh~ go to general credibility, I think that it's -- the 

10 probative value is outweighed by the confusion and the 

II distractions that they provide, that I just don't see how 

12 it's a benefit at all. So, I'll refuse Respondent Exhibit 

13 4. 

14 MR. ROSENFELD: And those may be placed in the 

15 rejected exhibit file? 

16 JUDGE STEVENSON: I will permit you to, in some 

17 way -- I'm going to ask Mr. Albright to take, for the second 

18 time, a yeoman's job here, because we want to make sure 

19 those originals were returned, as they were removed, to Mr. 

20 Lucas. 

21 I'm going to ask you to try to take custody of those. 

22 Where are they? 

23 MR. ALBRIGHT: Yeah. I just want to -- I'm up here 

24 because I wanted to be sure that there wasn't anything --

25 JUDGE STEVENSON: Mixed up. 
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MR. ALBRIGHT: -- mixed up with anything else. 

TE~ WITNESS: There is 2 

3 

4 

5 

MR. ALBRIGHT: I think these are all clipped together. 

Th~s was something -- Mr. Rosenfeld --

MR. ROSENFELD: It was around here someplace. I don't 

6 know how it got up here. It was something that was in his 

7 briefcase. 

8 JUDGE STEVENSON: All right. Mr. Rosenfeld, you'll 

9 have to make at least two copies, and three copies, 

10 actually, if Mr. Albright wants a separate copy for his 

11 file. 

12 MR. ALBRIGHT: Well, and I'll tell you this. If it's 

13 agreeable between the parties, I'll take custody of these 

14 and make sufficient copies for everybody in the exact order 

15 in which I have them now. 

16 

17 

18 

19 Lucas? 

20 

JUDGE STEVENSON: That's great. 

MR. ALBRIGHT: And --

JUDGE STEVENSON: And then return the originals to Mr. 

MR. ALBRIGHT: -- to Mr. Lucas. 

21 And I'll mark, just so everybody knows, unless there 

22 is an objection to this, for single documents, and I think 

23 maybe we should in this case, I will give them a 

24 letter -- number -- a letter. 

25 JUDGE STEVENSON: That's a good idea. 
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1 All right. So, next question? 

2 Q BY MR. ROSENFELD: When you spoke to Ray the 

3 dispatcher in March of 1995, he told you that he could not 

4 refer you to work, isn't that correct? 

5 A Yes, he did, .via what he read on the terminal. 
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6 Q And then he read something on the terminal about -- it 

7 had some notation about "Per NLRB," or something like that? 

8 A Yeah. "Charge pending regarding the NLRB. 11 

9 Q Do you remember whether he said, "Per NLRB," or 

IO "Charge pending," or you're not sure? 

11 A I'm not sure. 

12 MR. ROSENFELD: Okay. I have nothing further at this 

13 time. 

14 

15 

16 

JUDGE STEVENSON: All right. Redirect, if any? 

MR. ALBRIGHT: Might I have just a moment, your Honor? 

JUDGE STEVENSON: Sure. Off the record. 

17 (Whereupon, a brief recess was taken.) 

18 

19 

20 Q 

JUDGE STEVENSON: Back on the record. 

REDIRECT EXAMINATION 

BY MR. ALBRIGHT: Mr. Lucas, I just have a few 

21 questions. 

22 JUDGE STEVENSON: Again, try to keep your .voice up 

23 now, because --

24 THE WITNESS: Yeah. The other microphone, PZM, the 

25 flat one on the table? 
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2 

3 your 

MR. ALBRIGHT: I can't get used to this. 

JUDGE STEVENSON: All right. Go ahead and use 

4 MR. ALBRIGHT: Okay. I'll speak up. 

5 Q BY MR. ALBRIGHT: Mr. Lucas, when Mr. Rosenfeld was 

6 asking you some questions, you gave some testimony about 

7 being 86'd from the property, do you remember that? 

8 A Yes, I did. 

9 Q Okay. And my question, just so that the record is 

10 clear, do you know what "B6'd from the property" means? 

Yes. 

And what does it mean? 
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11 A 

12 Q 

13 A I believe it's jargon stating that you can no longer 

14 have access to the union hall facility or come on the 

15 property, otherwise, they would potentially arrest you for 

16 trespassing. 

17 Q Okay. And who was it that told you that? 

18 A Doug Miller. 

19 Q And who is Doug -- I'm not sure, did that happen in 

20 May of 1994? 

21 A Yes, it did. 

22 Q And who is Doug Miller? 

23 A Doug Miller is the assistant business representative 

24 for Local 720, or was at that time. 

25 Q Okay. Is that all that he told you? Where did that 
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1 conversation take place, by the way? 

2 A I called him on a phone. 

3 Q Where was Doug Miller, if you know? 

4 A Oh, he was at the union hall. 

5 Q Okay. And did he tell you why you were being 86'd 

6 from the property? 

7 A No, he did not. 

8 MR. ALBRIGHT: I have nothing further. 

9 JUDGE STEVENSON: All right. Any recross? 

10 MR. ROSENFELD: Nothing further. 

11 JUDGE STEVENSON: I have no. questions of Mr. Lucas. 

12 Thank you very much, Mr. Lucas. You may step down. 

13 (The witness was excused.) 

14 JUDGE STEVENSON: Any other evidence from the General 

15 Counsel? 

16 

17 

18 

19 

20 

MR. ALBRIGHT: No. 

JUDGE STEVENSON: You rest? 

MR. ALBRIGHT: I rest. 

JUDGE STEVENSON: Ready for Respondent's evidence. 

MR. ROSENFELD: I assume that resting means that 

21 there's no issue of a subpoena. 

22 

23 

24 

MR. ALBRIGHT: Well, I 

JUDGE STEVENSON: No. 

MR. ALBRIGHT: I've stated on the record several times 

25 that there is. And let me -- I'll restate then, I'm resting 
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1 subject to, your Honor, and I think your Honor put that on 

2 the record. 
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3 JUDGE STEVENSON: No. I don't think I did, actually. 

4 I think we were off the record at the time. I'll state it 

5 now what I stated off the record. 

6 My intention is to finish this hearing without closing 

7 the record. And I'm going to issue an order which I do now 

8 to the Respondent to comply with the subpoena duces tecum, 

9 which is now in evidence, within seven days from starting 

10 tomorrow, and provide any documents to the General Counsel 

11 which have not otherwise been turned over, and which you 

12 have available. And upon receipt of those documents, the 

13 General Counsel should initiate a phone' call if he believes 

14 further hearing is warranted. If he believes no further 

15 hearing is warranted, then he should write me a note to that 

16 effect, and I'll issue an order closing the record and 

17 setting the briefing schedule. 

18 If there is no compliance within seven days, then the 

19 General Counsel should take such measures as he believes 

20 appropriate. 

21 MR. ROSENFELD: May I have a minute with my client? 

22 JUDGE STEVENSON: Yes. Off the record. 

23 (Whereupon, a brief recess was taken.) 

24 

25 

JUDGE STEVENSON: Back on the record. Go ahead, sir. 

MR. ROSENFELD: Respondent calls Dennis Kist. 
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Whereupon, 

2 DENNIS KIST 

3 having been previously sworn, the witness resumed the stand 

4 and testified further as follows: 

5 JUDGE STEVENSON: You understand you're still under 

6 oath in this hearing? 

7 

8 

THE WITNESS: Yes, I do. 

JUDGE STEVENSON: All right. Would you begin by 

9 restating your full name, please? 

10 

11 

12 

THE WITNESS: Dennis Kist. 

JUDGE STEVENSON: Go ahead, sir. 

DIRECT EXAMINATION 

13 Q BY MR. ROSENFELD: Turning your attention to May of 

14 1994, did you attend an executive board meeting of Local 

15 720? 

16 A 

17 

18 

19 

Yes, I did. 

MR. ALBRIGHT: Objection. 

JUDGE STEVENSON: What's the objection? 

MR. ALBRIGHT: I assume there were minutes kept of the 

20 executive board meeting. I haven't gotten anything under 

21 the subpoena. I don't want him to ask him any questions 

22 about something that I may be entitled to. 

23 JUDGE STEVENSON: All right. We're going to have to 

24 do this --

25 MR. ALBRIGHT: I understand --
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1 JUDGE STEVENSON: -- the only way I can think to do 

2 it, so --

3 MR. ALBRIGHT: It may be a continuing -- or I'd like a 

4 continuing objection. 

5 JUDGE STEVENS.ON: Well, the record will so show, and 

6 we may have to come back and do this whole thing over again, 

7 possibly, but there's no other way I can think of to do it. 

8 Q BY MR. ROSENFELD: So, were you at an executive board 

9 meeting that day? 

10 A 

11 Q 

12 A 

13 Q 

14 A 

15 Q 

16 A 

17 Q 

18 A 

19 Q 

20 A 

21 Q 

22 A 

23 Q 

24 A 

25 Q 

Yes. 

And what day was that meeting? 

There were several in May. 

Was there a meeting where Mr. Lucas was discussed? 

Yes. 

What day was that meeting? 

May 19th, 1994. 

And you attended that meeting in what capacity? 

I was president of the local. 

And was there a discussion concerning Mr. Lucas? 

Yes, there was . · 

And was a decision made by the executive board? 

Yes, there was. 

What was the decision of the executive board? 

To 'expel him from the hiring hall. 

And what was the reason for expelling him from the 
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1 hiring hall? 

2 A For misconduct in relationship to co-employees, 

3 employers and clients, and misconduct that stretched over a 

4 approximately 15 year period. 

5 Q Can you describe the nature of the conduct that was 

6 discussed by the executive board and became the basis of the 

7 decision? 

8 

9 

10 

11 

12 

13 

came 

some 

MR. ALBRIGHT: Objection. 

JUDGE STEVENSON: Objection overruled. 

THE WITNESS: The -- Do you want item by item? 

JUDGE STEVENSON: Well, again now, as I said, this 

up once before. Is this going to open the door here 

further area? It seems to me this•case presents a 

to 

14 legal issue, rather than the factual issue. It seems to me 

15 that they're -- I don't think they're contesting, and they 

16 can't contest that the region dismissed the case in June of 

17 1994, because of the reasons stated. And what else are we 

18 arguing about here? What's the factual dispute? 

19 MR. ROSENFELD: Well, I -- I agree, your Honor. I 

20 just am doing this over an abundance of caution because of 

21 concern about the lO(b) issue here. As long as I -- As long 

22 as -- I'm calling it a lO(b) issue, although in some 

23 respects, you can characterize it other ways, but I just 

24 want the record clear from a percipient witness that that 

25 was the reason that this expulsion from the hall occurred, 
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1 even though you're right, that's what the regional director 

2 based his decision on and found, although I was candid with 

3 your Honor when I began -- understand technically it's not 

4 res judicata. But it was never contested. And I don't know 

5 how the General Counsel can now come and say there was a 

6 different reason when that's what the General Counsel found 

7 in '94. 

8 JUDGE STEVENSON: Well, when I say it's a legal issue, 

9 I don't mean only a legal issue where this case is going to 

10 rise or fall on lO(b). I don't mean to say that at all. 

11 There's a whole bunch of other legal issues, as I see it. 

12 But what's the factual issue here in this case? 

13 What -- If I can just interrupt counsel' for a minute, what 

14 do you see as the factual issue here? 

15 MR. ALBRIGHT: Certainly not a factual issue about the 

16 fact that he hadn't been referred. 

17 JUDGE STEVENSON: Again, I can't hear you. 

18 MR. ALBRIGHT: Oh, I'm sorry. There certainly doesn't 

19 appear to be a factual issue as to whether or not he's been 

20 referred. I suppose there is a factual issue, it seems to 

21 me, on the reasons behind the conduct. We've already 

22 expressed our position on the 1994 conduct as that relates 

23 to 1995. We've made it perfectly clear that we think it's 

24 irrelevant. 

25 But if that's going to be -- If that's their defense, 

Case 2:11-cv-00524-LDG-DJA   Document 228   Filed 09/13/20   Page 210 of 250



I and I've objected and have a continuing objection to that, 

2 then that -- the reasons behind what they did in 1994 is a 

3 factual dispute here. 

4 JUDGE STEVENSON: Well, as I understand it, the same 

208 

5 reasons that applied and convinced the regional director to 

6 dismiss the complaint in 1994, those very same reasons exist 

7 in our case now. And whether you call it res judicata or 

8 collateral estoppel or however you characterize it, they're 

9 the same reasons. 

10 I won't necessarily feel -- not necessarily -- I do 

11 not feel, and am not bound by the- decision of the regional 

12 director. So, theoretically, I could reach a polar opposite 

13 decision. 

14 But on the other hand, I could go the same way. But 

15 however I go, I will be looking at the same material as the 

16 regional director looked at it, it seems to me. What's 

17 different? What's changed? 

18 MR. ALBRIGHT: Well, I don't think that that's 

19 necessarily the case, because you've seen the motion in 

20 limine, and that relates to conduct only in the 19 -- I 

21 mean, and what's been placed in evidence. If that's what 

22 Mr. Rosenfeld will stipulate to, that it was only what was 

.23 presented in that case, then maybe there's not a factual 

24 dispute. 

25 But you've already heard evidence about incidents that 
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1 go far beyond that in 1990. You just heard Mr. Kist say 15 

2 years. So, yes, there is a factual dispute as to the 

3 reasons that occurred and the basis for the action, because 

4 what was submitted to the region, .as I understand it, and as 

5 I've seen, and as I've attached to the motion in limine, 

6 relates to conduct that I don't believe -.-

7 MR. ROSENFELD: Your Honor, perhaps I can --

8 MR. ALBRIGHT: -- predated 1994, I believe. I don't 

9 believe that I saw anything that pre-dated that date. 

10 JUDGE STEVENSON: What did you want to add? 

11 MR. ROSENFELD: Perhaps I can do this, your Honor. I 

12 would If counsel would stipulate to the following, then I 

13 think we could avoid this whole problem, and I'm just going 

14 to quote from the letter, but I want to change -- let me 

15 propose it. 

16 If you would stipulate that Mr. Kist would -- No, that 

17 he would stipulate that 

18 

19 

20 

21 

22 

23 

24 

25 

"Local 720 expelled Mr. Lucas from the 

hall on May 19, 1994 because of 

complaints from union agents, other 

registrants, and employers regarding 

Mr. Lucas's behavior at the union hall 

while employed by signatory employers 

and, furthermore, based upon these 

complaints, made the decision that it 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

Mr. 

wish 

would no longer refer Mr. Lucas for 

employment, period." 

MR. ALBRIGHT: No. I won't stipulate to that. 

JUDGE STEVENSON: You will not? 

MR. ALBRIGHT: . No -- make it easy. 
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JUDGE STEVENSON: All right. I The question was to 

Kist, why was Mr. Lucas expelled, is that the word? 

MR. ROSENFELD: Yes. 

JUDGE STEVENSON: correct wording? 

And you said, "Should I list everything?" And you 

him to list everything. So, if you --

MR. ROSENFELD: Yes. 

JUDGE STEVENSON: Okay. Then go ahead. There's no way 

14 to avoid it. 

15 MR. ROSENFELD: Your Honor, I -- the record clear. I 

16 quoted from the regional director's letter of dismissal. 

17 And I think that -- I want this, too, in the record, that 

18 when I come back and ask for fees -- the judge that hears 

19 this case will have to take -- consideration. 

20 JUDGE STEVENSON: Okay, well -- And I would argue -- I 

21 would ask you to consider whether you need counsel to 

22 stipulate or not to that, when at least as it seems to me 

23 now, as I said a moment ago, I'.m going to be looking at 

24 exactly the same material as the regional director was 

25 looking at, and you would urge me to do that, I would think. 
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1 MR. ROSENFELD: Well, the problem is, I believe that 

2 the regional director had some more material before him 

3 other than what's contained in General Counsel Exhibit l(n), 

4 which is the motion in limine. But frankly, it wasn't a 

5 considerable amount more. There was a little bit additional 

6 than what he's providing. 

7 

8 

9 

Now, a way to -- Well 

JUDGE STEVENSON: Well, okay. 

MR. ROSENFELD: Well, let me try this. Let me 

10 withdraw that question. 

11 Q BY MR. ROSENFELD: Mr. Kist, in response to Mr. 

12 Lucas's earlier charge of 1994, did Local 720 provide 

13 evidence, with respect to the reasons why he was expelled 

14 from the hall? 

15 A Yes, it did. 

16 Q I'm going to show you now what is part of General 

17 Counsel Exhibit l(n). It's a letter dated June 22, 1994, to 

18 Chris Lerma. And attached to it are some documents. Take a 

19 look at that. 

20 (Witness proffered document.) 

21 A Okay. 

22 Q Was that the material provided to the region with 

23 respect to the Local's reasons for refusing to dispatch, or 

24 for expelling Mr. Lucas from the hiring hall -- from the 

25 referral system? 
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1 A Yes. 

2 Q And was that the -- Did that reflect the basis of the 

3 executive board's decision? 

4 A Pretty much, yeah. 

5 MR. ALBRIGHT: Objection. 

6 JUDGE STEVENSON: Objection overruled. 

7 Q BY MR. ROSENFELD: The answer is "Yes?" 

8 A Yes. 

9 

10 

11 

12 

13 

MR. ROSENFELD: Okay. Now I have nothing further. 

JUDGE STEVENSON: What's that? 

MR. ROSENFELD: I have nothing further. 

JUDGE STEVENSON: All right. 

And your contention is the basis, 'not just for the 

14 executive board's decision, but for your defense to the 

15 instant case is the same, isn't that true? 

MR. ROSENFELD: Yes. 

JUDGE STEVENSON: Well, it's 

16 

17 

18 So, any cross, I guess you'd call it, right at this 

19 point? 

20 MR. ALBRIGHT: Yes. 

21 JUDGE STEVENSON: Go ahead, sir. 

22 CROSS EXAMINATION 

23 Q BY MR. ALBRIGHT: Mr. Kist, the executive board 

24 meeting that was held, I think you said it was May 19th of 

25 1994? 
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1 A Yes. 

2 Q Okay. Where was that meeting held? 

3 A At the union headquarters at Local 720. 

4 Q Did you review the minutes of that meeting before 

5 testifying here today? 

6 A No, I didn't. 

7 Q Were there minutes kept of that meeting? 

8 A Probably. 

9 Q And they're at the local union? 

10 A Should be. 

11 Q And so, if there was a discussion concerning Steven 

12 Lucas and expelling him from the union hall, that would be 

13 reflected in those minutes? 

14 A I imagine. 

15 Q And the reasons for expelling Mr. Lucas from the union 

16 hall would also be contained within those minutes? 

17 A Not always. They're not verbatim minutes. 

18 Q Pardon me? 

19 A Not always. Sometimes -- They're not verbatim 

20 minutes. 

21 Q Well, I didn't -- I don't know whether it would be 

22 verbatim, but the reasons that were discussed by the union 

23 as to why Mr. Lucas was expelled would be contained within 

24 those minutes? 

25A I don't know. 
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1 Q Okay. Why aren't you turning them over to us? 

MR. ROSENFELD: Objection. It's irrelevant. 

I've instructed him not to turn them over. 

MR. ALBRIGHT: Oh, I hadn't heard that. 
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2 

3 

4 

5 MR. ROSENFELD: Well, that's clear. It's irrelevant. 

6 It's a legal decision. 

7 JUDGE STEVENSON: Okay. And that's irrespective of 

8 any decision I make. So, there's no motion to quash, no 

9 motion to modify here. I neither agree nor disagree. 

10 As a matter of fact, I do go further than that. I 

11 have ordered there be compliance .. So, I did go further than 

12 that. 

13 Q BY MR. ALBRIGHT: Who was present' at that meeting? 

14 A 

15 Q 

16 A 

Who was present? 

Uh-huh. 

Best of my recollection, myself, Ray Matayas, Linda 

17 Welch, and there were about 10 other executive board members 

18 that sometimes, you know, each meeting is different which 

19 ones show up, so I couldn't really tell you which ones were 

20 there, and which ones weren't. 

21 Q Had you prepared an agenda for that meeting? 

22 A No. 

23 Q As president? 

24 A No. 

25 Q Had anyone prepared an agenda for that meeting? 
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l A There's a fixed agenda. 

2 Q Okay. And what's that fixed agenda? 

3 A You start -- You start with attendance, then you go to 

4 minutes, and then you go to correspondence, and then you go 

5 to the president's report, and then you go to the business 

6 agent's report, then you go to unfinished business, then you 

7 go to craft one, craft two, craft three, craft four and 

8 craft five reports, then you go to committee reports, which 

9 are political education, training and examination 

10 board -- building, volunteer program, organizing, then you 

11 go to new business, old business, and -- welfare, and then 

12 the meeting is adjourned. 

13 Q 

14 A 

15 Q 

16 

Where did Mr. Lucas fit into that' agenda? 

Business agent's report. 

Business agent's report? 

What information documents -- What documents did the 

17 executive committee have before it when it decided on May 

18 19th of 1994 to expel Mr. Lucas? 

19 MR. ROSENFELD: Objection. 

20 JUDGE STEVENSON: Objection overruled. 

21 THE WITNESS: I'm not sure we had any documents in 

22 front of us at that time. 

23 Q BY MR. ALBRIGHT: But ~he decision to expel Mr. Lucas 

24 was, in fact, made that night? 

25 A That's correct. It was in the afternoon. 
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1 Q Pardon me? 

2 A It was in the afternoon. 

3 Q Oh, well, I guess I'm thinking that that's when I 

4 would attend a meeting. What time in the afternoon? 

5 A Between 1:00 and 5:00. 

6 Q Okay. Who spoke concerning misconduct of Mr. 

7 Lucas -- alleged misconduct of Mr. Lucas? 

8 ·MR. ROSENFELD: Your Honor, counsel cannot stand and 

9 say it's alleged when the General Counsel's office found 

10 that it occurred. That's misconduct in his part. 

11 JUDGE STEVENSON: Well, I haven't read the letter here 

12 that's now been received from the regional director. Am I 

13 saying it correct? Was it the regional . director that signed 

14 that letter? 

15 

16 

17 

18 

MR. ALBRIGHT: Or the acting regional director. 

JUDGE STEVENSON: Acting regional· director? 

MR. ALBRIGHT: Uh-huh. 

JUDGE STEVENSON: Did he specifically find 

19 conduct -- misconduct in that, as a basis for dismissal? 

20 MR. ALBRIGHT: To tell you the truth, I'm not 

21 even I -- It's been awhile since I read the dismissal 

22 letter. So --

23 MR. ROSENFELD: Your Honor, that's -- you know, for 

24 counsel to say it's been -- not to answer your direct 

25 question, and to say it's been awhile since he's read the 
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1 letter when I have already quoted, is disingenuous at the 

2 best. It's now five of 4:00. I'm going to stay. I'm going 

3 to miss -- and there will be a slight rise in my temper, and 

4 I apologize for it in advance, but I'm staying here because 

5 counsel can't answer your question directly because the 

6 acting regional director said, 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

"The investigation disclosed that the 

union has decided that it will no 

longer permit you to be dispatched. 

The investigation established that the 

union took this action because of 

complaints from union agents, other 

registrants, and employers regarding 

your behavior at the union hall or 

while employed by signatory employers. 

The union, based on these·complaints, 

made a decision that could no longer 

refer you for employment, and 

accordingly advise you that it would 

not be dispatching -- employment. 

There is no evidence that the union's 

decision was made as a result of your 

lack of membership or for any reason 

other than the complaints received by 

the union regarding your behavior at 
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2 

the union hall while employed." 

Now, that's what the letter says. For him to state 

3 before you, when asked that direct question, he did is 

4 misconduct. And I think you ought to sanction him for it. 

5 JUDGE STEVENSON: I'm not going to sanction anybody. 

6 Let's go ahead here. Just rephrase the question. 

7 MR. ALBRIGHT: Okay. 

8 Q BY MR. ALBRIGHT: Did anyone speak at the 

9 executive 

10 MR. ALBRIGHT: By the way, I object to the 

11 characterization. I object to the diatribe. 

12 MR. ROSENFELD: It wasn't a diatribe. It was an 

13 accurate characterization of what I think is best -- is at 

14 best described as sleazy conduct on the part of a lawyer. 

2l8 

15 JUDGE STEVENSON: Mr. Rosenfeld, I'm sorry that you're 

16 going to miss that event if, in fact·, you are, because 

17 there's other.planes you could possibly get. But I don't 

18 want to be in the position of having to pay a penalty 

19 because you're going to miss an event. So, I'm going to ask 

20 you to restrain yourself and not have a rise in your temper, 

21 because I'm not going to stand for it. It's just going to 

22 distract us more than we have been already. So, please, I 

23 ask you not to behave this way. 

24 Next question? 

25 Q BY MR. ALBRIGHT: Mr. Kist, during the executive 
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I committee meeting, who spoke concerning Steve Lucas? 

2 A Probably everyone in attendance offered whatever 

3 knowledge they had or opinions, as far as what should 

4 happen. 

5 Ray Matayas, the business agent, is the one that 

6 brought the issue to the table and pointed out numerous 

7 events that occurred over -- the past year and-a-half 

8 concerning Mr. Lucas. And as the conversation continued, 

9 others with knowledge of previous problems with Mr. Lucas 

10 also spoke. 

II Q So, Mr. Matayas mentioned events over the past year 

12 and-a-half? 

13 A 

14 Q 

15 A 

16 Q 

Yeah, approximately. 

Approximately? And did you say anything? 

Yes. 

Okay. And did Ms. ·Welch? 

219 

17 A No. I don't think she did. She probably just voted. 

18 Q You said there were approximately sometimes 10 other 

19 members that 

20 A 

21 Q 

22 A 

23 Q 

24 A 

25 Q 

Yes. 

-- came in and out of executive -

Yes. 

-- meetings? 

Yes. 

Did those 10 people say anything, or were they even 

Case 2:11-cv-00524-LDG-DJA   Document 228   Filed 09/13/20   Page 222 of 250



220 

1 present? 

2 A Oh, yes. They were present. 

3 Q Okay. Did they say anything? 

4 A I'm sure they did. 

5 Q But do you remember who said what? 

6 JUDGE STEVENSON: I'm going to interject here, Mr. 

7 Albright. Putting aside the question of your entitlement to 

8 the documents, which I'm not addressing in any way right 

9 now, what difference does it make? Are we -- Are we going 

10 to re-litigate the matters that occurred in the 

11 regional -- acting regional director -- in effect, 

12 evaluated -- What's the purpose of this inquiry? 

13 MR. ALBRIGHT: I didn't want to. 'And that was the 

14 whole purpose of my motion in limine. And that was the 

15 whole purpose of our objection to this evidence, but it's 

16 raised. And I'm not sure how else I can respond to --

17 Mr. Kist made very broad brush statements about the 

18 reasons behind the decision in '94. 

19 JUDGE STEVENSON: Well, he -- whatever the reasons 

20 that he may have characterized, isn't my intention going to 

21 be directed to the events as found by the regional -- acting 

22 regional attorney -- regional director? Isn't that where my 

23 attention should be directed? 

24 

25 

He, in effect, made a factual finding, did he not? 

MR. ALBRIGHT: I think that's right. 
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1 JUDGE STEVENSON: So, can I not look to that factual 

2 finding without feeling that I'm bound in a legal way as in 

3 a res judicata sense, which we seem to agree that wouldn't 

4 be the case? 

5 

6 

7 then? 

8 

MR. ALBRIGHT: Yes. Yes. I believe that's -

JUDGE STEVENSON: So, what are we doing here now, 

MR. ALBRIGHT: Well, this is -- this is live testimony 

9 of Mr. Kist, who was present on the day in question. 

10 That's as good as it gets --

11 JUDGE STEVENSON: Well, I don't -- I don't think that 

12 any further questions about who was present or who said 

13 

14 

15 

16 

17 

18 

what, 

going 

don't 

have 

or who spoke about Mr. Lucas, I just don't see that's 

to be helpful to any issue in this case. And I 

I don't refer to any documents which I feel you 

the right to see. 

MR. ALBRIGHT: Okay. 

JUDGE STEVENSON: And depending on what might be in 

19 those documents, we may have to re-examine this. But as 

20 things stand now, I just don't see it. 

21 

22 

MR. ALBRIGHT: Okay. 

JUDGE STEVENSON: So, let's move ahead to some other 

23 subject. 

24 Q BY MR. ALBRIGHT: Mr. Kist, do you have General 

25 Counsel Exhibit l? I think Mr. Rosenfeld referred you to 
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1 that. General Counsel Exhibit 2, rather, and the 

2 attachments to the --

3 A What is it, and I'll tell you. 

222 

4 Q It's the motion in limine with the -- statements from 

5 the union attached. You don't have it? 

6 A No, I don't. I do now. 

7 Q Okay. 

8 A Okay. 

9 Q And I believe you stated that this information was 

10 that which is contained within Respondent's June 22nd, 1994 

11 position statement, is that which was behind, or the basis 

12 for the decision to expel Mr. Lucas? Do you remember that? 

13 A Yes. It was part of the basis, that's correct. 

14 Q Now, I want to direct your attention to Exhibit 1 of 

15 the motion in limine, Mr. Kist. 

16 A I'm sorry? Which one? 

17 Q Direct your attention to Exhibit 1 --

18 A I'm sorry. 

19 Q 15th, 1996 filing by Mr. Sokol. 

20 A I'm sorry. Give me the date one more time. 

21 Q It's Exhibit 1 to the motion in limine, February 15th, 

22 1996. 

23 A 

24 Q 

25 A 

Right. 

You see that? 

Yes. 
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I Q Which document within General Counsel -- or within the 

2 June 22nd filing is used as the basis for the union's 

3 assertion that Mr. Lucas was terminated from several 

4 different jobs because of threats of violence or acts of 

5 violence? 

6 MR. ROSENFELD: Your Honor, that's a misstatement of 

7 what is in Mr. Sokol's letter. Mr. Albright may or may not 

8 be aware of it. If he's aware of it, it's a deliberate 

9 misrepresentation. 

10 Mr. Sokol did not suggest that anything that was · 

II attached in the June 22, 1994 filing specifically supported 

12 that claim. 

13 JUDGE STEVENSON: Would you give him a copy of General 

14 Counsel Exhibit l(n)? 

15 MR. ROSENFELD: The fact is, your Honor, that the 

16 February 15th, 1996 letter to Earldean Robbins from Mr. 

17 Sokol did not attach, as I understand it, the June 22, 1994 

18 letter which, as has obviously been written about 20 months 

19 before, and was a letter to the region explaining why and 

20 how the local had reached the decision to expel Mr. Lucas. 

21 Mr. Kist, I'm sure, is happy to testify about what he knew 

22 about these threats of violence on the part of Mr. Lucas, to 

23 which I assume Mr. Sokol was referring. But the June 22, 

24 1994 submission to Chris Lerma stands on its own and states 

25 specifically what information was relied upon at that time. 
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1 And it's a total misstatement to suggest that the February 

2 15th, 1996 letter to Judge Robbins was supported by the June 

3 22 letter that was not appended. 

4 JUDGE STEVENSON: Mr. Albright, I did not have my copy 

5 when you asked your last question, so I 

6 MR. ALBRIGHT: Okay. 

7 JUDGE STEVENSON: I was not able to follow along. Now 

8 I have my own copy. Would you mind starting this point 

9 over? 

10 MR. ALBRIGHT: Yes. My question for Mr. Kist was 

11 concerning the attachments to Resporident's June 22nd 

12 position statement. 

13 My question was, "What information in those 

14 attachments relates to Mr. Lucas?" And I'm quoting from the 

15 February 15th, 1996 letter that relates to Mr. Lucase being 

16 terminated from several different temporary jobs at various 

17 casinos on the Las Vegas strip because of threats of 

18 violence or acts of violence. 

19 JUDGE STEVENSON: Well, why -- Is it your contention 

20 that there were certain attachments to the February 15th 

21 letter? 

22 MR. ALBRIGHT: No. The February 15th letter is just a 

23 stand alone letter. 

24 JUDGE STEVENSON: Well, I don't think it's necessary 

25 to have this witness interpret a letter that was written by 
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1 someone else, even if that someone else was a lawyer for the 

2 union. I don't think that's proper procedure. So, is that 

3 what you're asking him to do, to --

4 MR. ALBRIGHT: I didn't think I was asking him to 

5 interpret. I think that the· February 15th letter speaks for 

6 itself. It's an admission by Respondent. And I'm asking 

7 him, Mr. Kist, then where, within their submissions that 

8 were made closer in time to when this action was taken, do 

9 they find that evidence? 

10 MR. ROSENFELD: Your Honor, the February 15th letter 

11 was not a submission to the region justifying the local's 

12 prior decision to refuse to refer Mr. Lucas. The February 

13 15th letter was submitted to the judge to alert her and the 

14 judges to a potential problem because threats had been made 

15 by Mr. Lucas, or at least information we had about threats 

16 had been made by Mr. Lucas. No one was seeking to litigate 

17 those threats when that letter was made -- that letter was 

18 sent to the region. And now Mr. Albright wants to litigate 

19 the threats. I'm prepared to do it. 

20 JUDGE STEVENSON: Your contention is that this is an 

21 admission in the same way an attorney's position description 

22 would be an admission, is that right? 

23 

24 

MR. ALBRIGHT: Uh-huh. 

JUDGE STEVENSON: Well, I can't agree on that. I 

25 don't think that this is anything like the same vein. This 
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1 is a matter written not even to the region, not for the 

2 purpose of giving the region a theory or point of view on 

3 the issues in the complaint. This is something altogether 

4 different. I agree with Mr. Rosenfeld on that -- on that 

5 score. 

6 MR. ALBRIGHT: Okay. 

7 Q BY MR. ALBRIGHT: Mr. Kist, directing your attention 

8 to the June 22nd, 1994 submission, in particular, it looks 

9 like Greyhound Exposition Service was the union's Exhibit 

10 10, which was a no re-hire letter 

11 A Yes. 

12 Q -- do you see that? 

13 A Yes. 

14 Q Was that one of the reasons why Mr. Lucas was expelled 

15 from the union? 

16 MR. ROSENFELD: Excuse me. There's no evidence he was 

17 expelled from the union. Mr. Albright made a deliberate 

18 mistake. 

19 

20 

21 

22 

JUDGE STEVENSON: No. No. No. 

MR. ALBRIGHT: It's -- the union's hiring procedure. 

JUDGE STEVENSON: Right. Okay. 

THE WITNESS: I don't know about the letter. The 

23 circumstances surrounding it certainly were. 

24 Q BY MR. ALBRIGHT: There was a grievance that was filed 

25 about that no-hire letter, right? 
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1 A I don't recall, actually. 

2 MR. ALBRIGHT: I apologize I did not make copies of 

3 all this yet. 

4 -- the -- of what I marked for identification 

5 purposes is General Counsel Exhibit 13. 

6 (The document referred to was marked for identification as 

7 General Counsel Exhibit 13.) 

8 Q BY MR. ALBRIGHT: If you'll take a chance to take a 

9 minute to look at that? 

10 (Witness proffered document.) 

11 A Okay. 

12 Q Okay. Was that a grievance that was filed on or 

227 

13 around May 26th concerning a letter of no re-hire for Steven 

14 Lucas and at least three other individuals, Lee, Anderson 

15 and Bunnell? 

16 A Yes. 

17 Q And that refers to the letter of no re-hire that is 

18 referred to in -- I think it's Respondent's Exhibit 11? 

19 A I'm not sure. It appears to. I don't know if there· 

20 was another letter -- that -- or not. 

21 Q 

22 it? 

23 A 

24 Q 

Okay. Well, the date would seem about right, wouldn't 

I mean, May 6th was the -- incident? 

Right. 

And then after that, what's the date on the letter of 

25 no re-hire? 
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1 A May 6th. 

2 Q That same day? 

3 A Yes. 

4 JUDGE STEVENSON: When you referred to -- A moment ago 

5 you started to Respondent's Exhibit 11. You meant General 

6 Counsel Exhibit 11. 

7 MR. ALBRIGHT: I'm sorry. Yeah -- Respondent's 

8 Exhibit 11 within General Counsel Exhibit l(n). 

9 THE WITNESS: Tpe Greyhound or GES date is May 6th, 

10 received by the union on May 13th. 

11 Q BY MR. ALBRIGHT: So, on May 26th, would that have 

12 been a timely grievance over that letter of no re-hire? 

13 A 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Yes. 

MR. ALBRIGHT: I'd move for admission of GC-13 -

MR. ROSENFELD: Objection. 

JUDGE STEVENSON: Let me find out what that is. 

It's a grievance? 

MR. ALBRIGHT: Yes. 

JUDGE STEVENSON: Dated 5/26 of '94? 

MR. ALBRIGHT: Uh-huh. 

JUDGE STEVENSON: And filed by Mr. Lucas? 

MR. ALBRIGHT: Ray Matayas. 

JUDGE STEVENSON: All right. Is he one of the 

24 dispatchers? 

25 MR. ALBRIGHT: He was the business --
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1 JUDGE STEVENSON: Any objection to General Counsel 

2 Exhibit 13? 

3 MR. ROSENFELD: I object. It's irrelevant. 

4 JUDGE STEVENSON: How does this relate to any issue in 

5 our case? 

6 MR. ALBRIGHT: I think it relates to the decision that 

7 was made in 1994. 

8 JUDGE STEVENSON: Relates to the decision that was 

9 made? 

MR. ALBRIGHT: Yes, but the union. 10 

11 JUDGE STEVENSON: What decision? You mean the 

12 decision to expel Mr. Lucas? 

13 MR. ALBRIGHT: And then the continued the 

14 continuation of that decision into our case is directly 

15 relevant, I believe. 

16 JUDGE STEVENSON: In other words, it's your contention 

17 he was expelled in part because he filed -- there was a 

18 grievance filed on his behalf? 

19 MR. ALBRIGHT: No. They were -- I mean, they are 

20 contending -- I mean, Mr. Rosenfeld asked him, you know,. 

21 "Was the -- Were the documents contained within the 

22 submissions of General Counsel l(n), part of the basis for 

23 the decision. 

24 

25 

JUDGE STEVENSON: Right. 

MR. ALBRIGHT: And the answer is "Yes." 
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1 JUDGE STEVENSON: Okay. 

2 MR. ALBRIGHT: And yes, am I attacking that decision? 

3 That's right. And this is part of that rebuttal to it, part 

4 of that cross examination on that decision. I mean, if 

5 they're going to say that they expelled Mr. Lucas because of 

6 some misconduct on the Bally's job that related in -- or 

7 that ended up in a letter of no re-hire, well they filed a 

8 grievance on it. 

9 .JUDGE STEVENSON: So, this is inconsistent behavior on 

IO the part of the union that -- your argument? 

11 MR. ALBRIGHT: Among other things, yes. 

12 JUDGE STEVENSON: Are they contractually required to 

13 file a grievance, irrespective of whether they believe 

14 there's merit to it or not? 

15 

16 

MR. ALBRIGHT: Not that I can tell from the contract. 

MR. ROSENFELD: Your Honor, I have to concede that 

17 there is a small hint of inconsistency here, that is, in May 

18 19th the union makes a decision that that -- that Mr. Lucas, 

19 because of all of this conduct over years, will no longer be 

.20 eligible for referral. And then, seven days later, a 

21 grievance is filed naming four individuals, asking that no 

22 re-hire letters be canceled. And I suppose -- business 

23 agent talked about it, he would have figured out that it was 

24 probably moot at that time, but nonetheless, he files a 

25 grievance. 
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Now, I suspect when we ask Mr. Kist, we will find out 

2 that the grievance wasn't pursued any further. But I have 

3 to concede that Mr .. Albright, through his brilliance, has 

4 hit upon a minor inconsistency. And your Honor is going to 

5 have to decide whether, based upon that arguable 

6 inconsistencies, we're putting this in the record. If Mr. 

7 Albright wants to spend his time and the government's 

8 resources arguing that kind of an issue, be my guest. Newt 

9 Gingrich was right. 

IO JUDGE STEVENSON: Again, I'm going to admonish you, 

11 Mr. Rosenfeld, that your attacks on opposing counsel here 

12 are no less welcome than if they were attacks on me. And 

13 I'm going to ask you to cease and desist. Now, please. 

14 I'm going to -- I don't see a great deal of probative 

15 value here, Mr. Albright, but I'll admit into evidence 

16 General Counsel Exhibit 13, for whatever benefit it may 

17 have. 

18 (The document referred to having been previously marked for 

19 identification as General Counsel Exhibit No. 13, was 

20 received in evidence.) 

21 Q BY MR. ALBRIGHT: Mr. Kist, directing your attention 

22 also to the June 22nd position statement, there is a 

23 reference to the Nissan job. 

24 A 

25 Q 

Yes. 

And the union did file a grievance over Mr. Lucas's, 

Case 2:11-cv-00524-LDG-DJA   Document 228   Filed 09/13/20   Page 234 of 250



I alleging that he was improperly laid off, correct? 

2 A Yes. 

3 MR. ALBRIGHT: I don't have anything further at this 

4 point, with the same caveat that I've made before 

5 

6 

JUDGE STEVENSON: All right. Any redirect? 

REDIRECT EXAMINATION 

7 Q BY MR. ROSENFELD: Mr. Kist, did you ever work with 

8 Steve Lucas? 

9 A Yes. 

10 Q Were you ever aware of any altercations he got into 

II that you personally were involved. in, or 

12 A 

13 Q 

14 

15 

16 

17 

18 

19 

Not that I personally witnessed investigated. 

When was the one that you investigated? 

MR. ALBRIGHT: Objection. 

JUDGE STEVENSON: Well, let me hear the time frame. 

When was that? 

THE WITNESS: It's 1983, 1989. 

JUDGE STEVENSON: All right. '83 or '89? 

THE WITNESS: Both. 
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20 JUDGE STEVENSON: All right. I don't want to get into 

21 that. 

22 Q BY MR. ROSENFELD: You've got the 

23 Respondent's -- Exhibit -- Let me show you Respondent's 

24 Exhibit 4, rejected exhibit. I'll show you the second page 

25 of that. That's -- original statement dated October 23, 
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1 1983 by Mr. Gross. Do you recognize that document? 

2 A Yes. 

3 Q What is it? 

4 A It's a witness statement typed on union letterhead. 

5 Q Did you investigate that matter? 

6 MR. ALBRIGHT: I'm going to object, your Honor. I 

7 mean, this was not even covered on direct with Mr. Kist. 

8 And I certainly didn't bring anything like that up on cross. 

9 JUDGE STEVENSON: How does this relate to.-- within 

10 the scope, first of all? 

11 MR. ROSENFELD: Well, it goes to the cross examination 

12 by Mr. Albright regarding the -- of the union's decision to 

13 expel him from the hiring referral procedure. 

14 The fact is, Mr. Kist was personally aware of this 

15 incident which Mr. Lucas got involved in a fight. It also 

16 goes to the fact that the union, on more than one occasion, 

17 saved his job only to have to later make a decision that he 

18 shouldn't use a hiring hall, because he couldn't act in a 

19 civilized manner. 

20 JUDGE STEVENSON: I'm going to sustain the objection 

21 there. 

22 MR. ROSENFELD: Nothing further. 

23 JUDGE STEVENSON: All right. Anything further? 

24 

25 

MR. ALBRIGHT: No. 

JUDGE STEVENSON: All right. I have no questions of 

I 
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1 Mr. Kist. 

2 So, thank you for coming back up. 

3 (The witness was excused.) 

4 JUDGE STEVENSON: All right. Any -- What other 

5 evidence, if any, from the Respondent? 

6 MR. ROSENFELD: Nothing at this point. 

7 JUDGE STEVENSON: I understand your position, but any 

8 rebuttal? 

9 

10 

MR. ALBRIGHT: May I have a moment? 

JUDGE STEVENSON: Yes. Off the record. 

11 (Whereupon, a brief recess was taken.) 

12 JUDGE STEVENSON: Back on the record. All right. 

13 What decision have you reached, sir? 

14 MR. ALBRIGHT: Absent the subpoena issue, we're not 

15 going to present any more witnesses. 

16 JUDGE STEVENSON: All right. So, that ·completes our 

17 case for the moment. 

18 Mr. Rosenfeld, I haven't asked you this question up to 

19 now. Do you intend to provide the General Counsel with 

20 whatever documents within the scope of the subpoena duces 

21 tecum that have not yet been provided? 

22 MR. ROSENFELD: No. 

23 JUDGE STEVENSON: All right. So --

24 MR. ROSENFELD: Not a chance. So, he might as well go 

25 to court. 
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1 JUDGE STEVENSON: All right. So --

2 ·MR. ALBRIGHT: I kind of got that indication earlier. 

3 JUDGE STEVENSON: All right. I did not. 

4 MR. ALBRIGHT: The ball is in our court. No. That 

5 was in an off-the-record discussion 

6 MR. ROSENFELD: Your Honor, I think, and just so the 

7 record because I think I've got legal reasons, very 

8 strong reasons why we don't have to comply with the 

9 subpoena. And with all due respect, I think your Honor's 

10 ruling is wrong, and we're prepared to test it in court. I 

11 honestly don't think any of the documents are needed for the 

12 General Counsel's case, because the fact is, we all know 

13 it's a very simple legal case at this point. And he's -- I 

14 think the General Counsel is just punishing us for reasons 

15 that are unknown to me, and I won't -- I don't think there's 

16 a legitimate reason to pursue the subpoena. I think your 

17 Honor has been wholly correct, because you more than once 

18 stated that there's just really a very simple legal issue in 

19 this case, which is lO(b). And if there's no lO(b) defense, 

20 does our initial reason for refusing to allow him to use our 

21 hiring hall carry over to 1995, when we once again decided 

22 he couldn't use the hall -- if we had -- that if don't have 

23 a lO(b) defense, can we use that legitimate reason once 

24 again in March of 1995? And I don't think there are any 

25 other issues in this case. And I don't know that any of the 
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1 subpoenaed documents mean anything. ~..nd I don't think the 

2 counsel for General Counsel believes there's any relevance 

3 to them. And that's why That's another reason. 
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4 But if he wants to go to court, I'll be back in front 

5 of some judge in Las Vegas in several months, and we'll 

6 litigate again, and we'll go on with the case. 

7 JUDGE STEVENSON: Not only am I somewhat surprised to 

8 have a second case within as short a time as I have, but 

9 more than anything, I'm surprised that there is this very 

10 same issue in the second case, as was in the other case. 

11 And it's very rare to have that kind of matter. 

-12 But in any event, as was true in the earlier case, you 

13 now must decide whether subpoena enforcement is appropriate. 

14 Since I have been freely quoted up to now, I don't 

15 retract anything that I have stated. But I will also note I 

16 think there's a question here whether Mr. Rosenfeld has 

17 standing to make the arguments that he has just made, when 

18 he never made a motion to quash or a motion to modify the 

19 subpoena before me. I do not, by any way, shape or form, 

20 indicate how I might have ruled, because that would be 

21 impossible to do. I just know that there certainly is a 

22 presumption that a party issues a subpoena in good faith, I 

23 see nothing in this case to indicate otherwise, and for the 

24 receiving party to flatly say, "We are not going to comply, " 

25 is -- I don't -- I don't see how our process can really 
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1 function with that kind of a position, frankly. 

2 MR. ROSENFELD: Your Honor -- Your Honor, you ruled 

3 that you would order the subpoena complied with before the 

4 issue really was ripe for me to make a motion. So, I just 
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5 want to make it clear that I said earlier we were not served 

6 with the subpoena, as far as we knew. And even if we were 

7 served, was -- and it was overbroad, because it didn't 

8 relate to any issues that were pending before the judge. 

9 Counsel didn't, at that time, even have evidence that 

10 we were served with a subpoena. If we were served, it was 

11 within the five days of when the subpoena was returnable. 

12 We have five days to file a motion to quash. So, I don't 

13 have to do it today. I've got five days to do it. 

14 JUDGE STEVENSON: Well, if that's so, then you can do 

15 it. I neither agree nor disagree with that position, since, 

16 again, there's nothing before me now in any concrete way. 

17 I do ask Mr. Albright, do you think -- do you 

18 recommend that I close the file now, or what do you 

19 recommend I do in light of their refusal to comply with your 

20 subpoena? 

21 MR. ALBRIGHT: Well, two things. One, I had mentioned 

22 earlier that when I got the green card .for the subpoena 

23 duces tecum, I would offer that into evidence, and I'll show 

24 it to Mr. Rosenfeld -- green card came back --

25 MR. ROSENFELD: The green card shows receipt on the 
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1 26th. 

2 

We're not to the fifth day yet. 

MR. ALBRIGHT: Board rules are clear that service is 

3 as of the day that we sent it out by certified. 
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4 MR. ROSENFELD: Well, I guess that's going to be for a 

5 district court judge to decide, because the board rule is 

6 five days for receipt, not five days from when it's put in 

7 the mail. Because otherwise, if it was five days from when 

8 it's put in the mail, I mean, you'd have two or three days 

9 to respond, and that's never been the board's rule. 

10 JUDGE STEVENSON: I can, again, refer to the 

11 conversation with Mr. Sokol, in which he indicated not just 

12 that he would comply, but that he would do so in a timely 

13 fashion, by "timely" meaning that he would provide either 

14 early this morning before I got here, or at sometime 

15 yesterday, so counsel would have adequate time to page 

16 through the documents, and I wouldn't be delayed. And that 

17 was a specific concern of mine only that I wouldn't be 

18 delayed, not whether the subpoena would be complied with. 

19 So, now, whether there's any issue about Mr. Sokol 

20 indicating that he would comply, and then Mr. Rosenfeld 

21 takes a contrary view, I don't -- Again, that's -- a 

22 district judge. 

23 MR. ROSENFELD: Well, I -- I will discuss it with Mr. 

24 Sokol, because if he -- to do something, I intend to follow 

25 through -- but I will talk with him when he returns from 
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I where he had to go, and discuss the scope of that subpoena 

2 and the issue raised, and we'll see. 

3 JUDGE STEVENSON: Okay. I do not mean to say that I 

4 specifically asked him, "Are you going to comply with the 

5 subpoena, II and he said, "Yes. 11 I do not mean to represent 
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6 that. I mean, in the course of our conversation, there was 

7 no claim by him that he would not comply fully. 

8 MR. ROSENFELD: I do know that he intended to make 

9 sure counsel for General Counsel had all of our 

10 documentation regarding the misconduct of Steve Lucas. We 

11 wanted the General Counsel to know what a bad apple we 

12 thought he was, and the reasons why we weren't letting him 

13 use the hall to protect the integrity of the hall and to 

14 protect our members from his misconduct, and to protect 

15 employers from -- misconduct. 

16 So, we intended to give him as much as we could, and 

17 we did that. Now, one of the reasons I raised the issue of 

18 the missing file is that we couldn't provide everything we 

19 had, because it didn't -- the file was missing. Under the 

20 circumstances I've previously described. 

21 If Mr. Sokol intended to give Mr. Albright everything 

22 else that was covered by the subpoena and said that, I'm 

23 going to give it to him. But I don't believe he intended to 

24 do that, because when you look at the subpoena, it relates 

25 to stuff that Mr. Sokol knew the union didn't have. And to 
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1 give all these other dispatching records of other people, it 

2 seems to me, to go beyond what any of us ever thought was in 

3 this case. 

4 JUDGE STEVENSON: All right. We can't argue what was 

5 in Mr. Sokol's mind, or what he -- what mental reservations 

6 he may or may not have had. That's of no benefit at all. 

7 What do you wish to do? 

8 MR. ALBRIGHT: Well, I would ask for leave to 

9 supplement General Counsel Exhibit 2, which is the subpoena, 

10 with copies of the return receipt. 

11 JUDGE STEVENSON: All right. That -- Your next number 

12 is 14. And that would be a green card? 

13 MR. ALBRIGHT: Yeah. GC Exhibit I'll call it 

14 14 -- then GC Exhibit 14 is the return receipt green card 

15 for the subpoena which has already been received into 

16 evidence as General Counsel Exhibit 2. 

17 (The document referred to was marked for identification as 

18 General Counsel Exhibit 14.) 

19 JUDGE STEVENSON: All right. 

20 

21 

22 

Any objection to General Counsel's 14? 

MR. ROSENFELD: None. 

THE COURT: All right. That document will be admitted 

23 into evidence. 

24 Incidentally, while we're talking about exhibits here, 

25 I have General Counsel Exhibit 10, which I don't believe you 
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1 offered or did anything with, work rules and procedures for 

2 the local -- filing of charges, hearings and appeals. 

3 (The document referred to having been previously marked for 

4 identification as General Counsel Exhibit No. 14, was 

5 received in evidence.) 

6 MR. ALBRIGHT: That's correct. I never did offer 

7 that. 

8 JUDGE STEVENSON: 

9 or -- just on my list? 

10 crossed and --

Can I write down, "Withdraw it, 11 

Because I like to have every dot 

11 MR. ALBRIGHT: Well, I'll tell you what. No. I'll 

12 offer GC-10. 

13 JUDGE STEVENSON: All right. Any objection to General 

14 Counsel Exhibit 10? 

15 MR. ROSENFELD: Yes, because Mr. Kist testified 

16 that -- hiring hall. 

17 JUDGE STEVENSON: Okay. And I recall that. And I'll 

18 refuse General Counsel Exhibit 10 on that ground. 

19 MR. ALBRIGHT: I'd ask that it be placed in the 

20 rejected - -

21 JUDGE STEVENSON: Motion granted. So, make sure that 

22 he's got the copies. 

23 According to my list here, all other General Counsel 

24 Exhibits, with the exception of 10, were all admitted. Is 

25 that what your list shows? 
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1 MR. ALBRIGHT: Number 12 -- What was 12? Twelve was 

2 rejected. 

3 JUDGE STEVENSON: Oh, I'm sorry. 

4 MR. ALBRIGHT: That was rejected along with the offer 

5 of proof. 

6 JUDGE STEVENSON: 12(a) through (r). You're quite 

7 right. 10 and 12 not received. 

8 MR. ALBRIGHT: Everything else has been received --

9 JUDGE STEVENSON: All right. Let me just turn to 

10 Respondent for a minute. 

11 Respondent's 3 was not offered, according to my list. 

12 What 

13 MR. ROSENFELD: That's correct. 

14 JUDGE STEVENSON: You want to withdraw that? 

15 MR. ROSENFELD: Yes. 

16 JUDGE STEVENSON: All right. And Respondent's 1 and 2 

17 were admitted, 3 withdrawn, and 4 refused. 

18 All right. So, now we're back to the procedure 

19 that -- Do you wish to go for a subpoena enforcement? 

20 MR. ALBRIGHT: Yeah. I can't make that decision now. 

21 That's a decision that's, like the prior case, is made by 

22 the region. I think your Honor's suggestion about the seven 

23 days and -- we'll keep the record open, pending a decision, 

24 I would assume, either to do it or not to do it. And if we 

25 don't do it, then I will advise the Court and all the 
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1 counsel in writing, and ask that -- or move, I suppose, that 

2 the record be closed, and then we'll all get together and 

3 have a briefing schedule. 

4 JUDGE STEVENSON: Very well. Is there any, even 

5 though I'm not going to close the record, then this brings 

6 us to the close of the hearing without closing the record. 

7 And I want to tell everybody that that's where we are, for 

8 any final statements, comments, clarifications, arguments, 

9 anything at all, now is your -- maybe, I should say, maybe 

10 the final opportunity that you have to do that. 

11 

12 

13 

Do you wish to add anything. further, Mr. Albright? 

MR. ALBRIGHT: Nothing from the General Counsel. 

JUDGE STEVENSON: All right. Mr. Rosenfeld, do you 

14 wish to add anything further? 

15 MR. ROSENFELD: Yes. I just want to make the 

16 Respondent's position clear at this point, because I may 

17 choose not to file a brief in this case. 

18 The Respondent's position is absolutely clear that 

19 in on May 19,. 1994, Local 720 made a decision that Steve 

20 Lucas would not be referred from the hall. And repeatedly 

21 in cross examination, he knew he conceded he knew that 

22 the Local's decision was that he would not be referred from 

23 the hall. He knew that in May of 1994, because he filed a 

24 charge over it, which is Respondent's Exhibit 1 or 2. He 

25 knew from rumors, talking to other people, that the source 
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1 of the union's concern and the source of their decision was 

2 his misconduct. He certainly knew that as of June 30, 1994, 

3 when the region dismissed his charge, and he chose not to 

4 appeal it, and also testified that he talked to at least the 

5 dispatcher who told him he wouldn't be referred anymore. 

6 So, he knew. I mean, he knew he wasn't going to be 

7 dispatched. Whether he knew the reasons, the precise reasons 

8 is of no consequence, because he knew that he wasn't going 

9 to be referred anymore, and he was told that by the 

10 dispatcher, files a charge over it. The region investigates 

11 it and finds that there was merit to the employer - - to the 

12 union's position, that is, the union had reasons that were 

13 legitimate, non-discriminatory for not referring him; Those 

14 reasons related to Mr. Lucas's misconduct. That's where the 

15 matter sat until March of 1995, more than six months later, 

16 when Mr. Lucas presents to the union a request to be 

17 referred, and presents a letter from a psychologist. Now, 

18 that letter was admitted solely for the purpose of 

19 providing -- proving that it was given to the local. It was 

20 never authenticated, to the extent that it was authenticated 

21 as a psychologist's opinion, nor was the psychologist 

22 presented to, in any way, testify about it. So, the letter 

23 is hearsay. It's of no consequence, the contents of it. 

24 It's not in for the truth of the matter. 

25 So, as far as the facts stated in March of 1995, 
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1 nothing has changed since the union decided he would not use 

2 the hall, as Mr. Kist decided that was a permanent decision. 

3 Now, the fact is that evidence was offered to suggest 

4 that an employer had called Mr. Lucas. But the fact is the 

5 witness has testified about that, Mr. Herman, had no 

6 personal knowledge and, therefore, that is he didn't know 

7 what someone in Dallas had done or not done. He was not 

8 able to testify that someone from AVW had, in fact, called 

9 Mr. Lucas by name. So, the record really doesn't establish 

10 he was called by name. But even assuming he was called by 

11 name, given what happened in May of 1994, the local had a 

12 right in March of 1995 to simply refuse to refer the 

13 grievant -- I mean, refer the charging party. 

14 The fact is that this charge is, in fact, lD(b), 

15 because the precise issue of the validity of the union's 

16 decision to refuse to refer Steve Lucas was posed in the 

17 charge filed in 1994, and decided adversely to him, and 

18 seems to me only frivolous for the General Counsel to now 

19 re-litigate those issues which it decided in 1994, and which 

20 it clearly barred in 1995, and now into 1996. 

21 I did indicate that there was a Lotus Sweets problem 

22 in this case. And I want to repeat that the charge that was 

23 filed broadly stated that the union was not referring the 

24 charging party. And then, and no time has the charge ever 

25 been amended to allege that there was a specific incident 
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2 amended charge within the six month period, the complaint 

246 

3 and the trial of this case based upon an allegation that we 

4 didn't respond to a specific call by name is barred by the 

5 Lotus Sweets, Nichols Bakery kind of rationale. 

6 Your Honor; in summary, as of May 1994, the union had 

7 substantial and considerable evidence about Steve Lucas's 

8 misconduct. And if we were going to continue to refer him 

9 out of the hiring hall, there was going to be a disaster. 

10 Either the employers were going to say, "We've had enough of 

11 the hiring hall," and fight the negotiations to destroy the 

12 hiring hall, which would destroy the livelihood of all the 

13 members of the union and the non-members that we refer, or 

14 Mr. Lucas was going to get into another fight with somebody 

15 or cause some more damage or threaten somebody else. But in 

16 any case, the region agreed in May of '94 that that decision 

17 was legitimate. And it astounds me that I have to come to 

18 Las Vegas to try that issue which this region decided in May 

19 of 1994. And I think you will conclude the same. And I 

20 think the complaint should be dismissed. And I know you 

21 have no power of the EAJA issue, but I'll be back with a 

22 request of EAJA fees within 30 days from this kind of a 

23 case. Thank you. 

24 JUDGE STEVENSON: Anyone wish to add anything further? 

25 MR. ALBRIGHT: No. Well, I'll save it for the brief. 
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JUDGE STEVENSON: All right. Thank you all for being 

2 here. As I say, we may or may not have further proceedings. 

3 I have no way of knowing. But this completes the case for 

4 the moment, at least. And I wish you all a good evening. 

5 (Whereupon, at 4:40 p.m, the above-entitled matter 

6 concluded. ) 
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